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Order toshow chuse retd and filed- executed 

12-17-75, Affidavit of Service filed. 

12-19-75} Before DOOLING J - case called ~- deft Corp by Joseph Ro3s 
ice Pres. & Treasurer & counsel Copal Mintz present - 
Deft Corp. enters a plea of not guilty.Govt by consent to 
comply with motion for Bill of Particulars by 2-18-76. 
Defts to Béle motion for dismissal by 3-1-76 -trial 
scheduled for March 22, 1976. 

2-11-76 Response to defts Motion for Bill of Particulars filed. 
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been directed to conduct an inspection under the decree and 
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bounded by its terms. Particulars are to be furnish 
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4-8-76 Letter filed dated 4-5-76 from Copal Mintz,Esq. 
returned to Chambers as directed. 


within 
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jury returned with a verdict of guilty as charged in | 
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counts 1 and 2. Jury polle’. Jury discharged. Trial 
concluded, Deft moved for judgment of acquittal on 
each count not withstanding the verdict. Motion dente 
Bail continued. Sentence adj'd without date. 
Notice of motion for judgment of qcquittal filed. 
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| for judgment of acquittal filed on back of motion 
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Vice Pres and Treasurer & counsel Copal Mintz present]- 
Corp. is fined the sum of $1,250 on each of counts 1 4rc 2 

making a total fine of $2500. Execution of fine is stayed 
pending appeal. Deft advised of right to appeal. 
| Judgment and commitment filed 
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ORDER: TO “SHOW CAUSE IN “CRIMINAL 
CONTEMPT. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ULITEC STATES OF AMERICA. : Criminal No. 


aa hee, 
Plaintiff : i> C ly 


~against- : ORDER TO SHOW CAUSE 
IN CRIMIN AL CONTEMPT 

DiAPULSE CORPORATION OF 
AMERICA, also known as THE 
DIAPULSE MAN( “ACTUFTNG 
CORPORATIVUUN OF AMERICA, a 
corporation, JESSE ROSS, : FIiLr :) 
President of the corporation, IN CLER RS OFFICE 
and JOSEPH I. ROSS, Vice- : - DISTRICT COURT ED. Ny 
President and Treasurer of 


the corporation, : NOV 26 1975 44 


Defendants. TIME AM 


Upon the Petition for Order to Show Cause in Criminal 

* filed in this case by the United States Attorney 
District, it is this hte tay of November , 
the United States District Court for the Eastern District 


of New York, 


- r i “ 
’ ‘ 
oe ep ee + etnies beeps es Mane 4 am seh cae ose 


ORDERED that the defendants, Diapulse Corporation of 
America, also known as The Diapulse Manufacturing Corporation 
of America, a corroration, Jesse Ross, President of the corpora- 
tion, and Joseph I. Ross, Vice-President and Treasurer of the 
corporation, be and hereby are required to appear Lefore this 


court at the United States Courthouse at 
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ies 


ORDER TO SHOW CAUSE IN CRIMINAL 
CONTEMPT. 


39 
Ny oo’ clock, or 


‘otic bth hel tu ap Vikcaflr, wie Pu clo tebe 2%, 


d 
as soon thereafter St ie can be heard, to show cause why ° 


said Diapulse Corporation of America, also known as The Diapulse 
Manufacturing Corporation .f Americ2, a corporation, Jesse Noss, 
President of the corporation, and Joseph I. Ross, Vice-President 
and Treasurer of the corporation, should not be punished for 
criminal contempt of the Permanent Injunction issued by this 


Court on July 18, 1974, which contempt arose out of disobedience 


of said Injunction as charged in the aforesaid Petition, provided 
that a copy of said Petition and of this Order be served on said 


defendants forthwith but not late unan on the Sth 


Gay Of pnecemhe- _. 1975. 


Dated: ovenher Ho , 1978. ~ 


*-Brooklyn, New York oS 
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Aw, 1 if 
UNITED S7APES eee 
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ts 


Petition for Order to Show Cause 
in Criminal Contempt. 


[Same Caption] 


The United States of America, by its Attorney, David G. 
Trager, United States Attorney for the Eastern District of New 
York, files this petition and alleges: 

1. On July 18, 1974, in Civil Action 68C3°l1, entitled 
UNITED STATES OF AMERICA, Plaintiff, against DIAPULSE CORPORATION 
OF AMERICA, also known as THE DIAPULSE MANUFACTURING CORPORATION 
OF AMERICA, a corporation, Defendant, this Court issued and filed 
a Permanent Injunction enjoining Diapulse Corporation of America 
as follows: 
[Pursuant to Section V of said decree] 


"The defendant, Diapulse Corporation of America, a 
corporation shall: 


eee 


: "(B) Grant duly authorized officers and employees of 
the~Food and Drug Administration free access to any of its 
offices, plants, factories, wdrehouses, storage facilities, or 
other establishments at rezsonable times during regular working 
hours, within reasonable lirits and in a reasonable manner to 
inspect such establishment und all pertinent equipment, finished 
and unfinished materials, containers, and labeling therein; and 
such inspection may incl.ije copying and photographing and shall 
also extend to all things therein (including records, files, 
papers, processes and facilities) bearing on whether any pro- 
hibited devices have been or are being manufactured, assembled, 
processed, packed, transported, or held in such place. 


{Pursuant to Section II of said decree] 


"For the purposes of this Injunction, the following 
terms shall be defined as follows: 


zen 


" (E) The term "prohibited device’ as hereinafter 
used means and includes all and any of the following: 


"(1)...Any.device known as Diapuls2 or by any other 
designation, including Models D-100, D-1U0J, D-101, D-20z, or 
D~103, heretofore shipped, sold, leased, or introduced or 
delivered for introduction into interstate commerce; 


Petit.° Order to Show Cause in 
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"(2) Any device known as P/Em¥F or by any other 
designation, including any device defined in section II(E) (1) 
above, as modified to convert the said device to a P/EmF device; 


"(3) Any device consisting of an electronic instrument 
incorporating an e€ 2ctromagnetic generator which produces or is 
adaptable to produce pulsed, short-wave, high frequency electro- 
magnetic energy unless: (1) the peak power available at any 
setting of the said device does not exceed twice the average 
wattage at such setting; and (2) the said device is capable of 
raising the temperature of human tissue at a depth of 2 inches 
in the thigh muscle «. living human subjects om a core body 
temperature of 98.6°F to 104°F in 20 minutes or less ata 
majority of its operational settings; and (3) the : 1 device 
is capable of raising the temperature of human tisst- at a depth 
of 2 inches in the thigh muscle of living human subjects to a 
range or temperatures of 104°F to 113°F at a series of readily 
selected settings of the said device.” Exhibit A attached 
hereto. 


2. Thereafter, since the issuance of said Permanent 
Injunction, and while said Permanent Injunction was in full 
force and effect, and with full knowledge of said Permanent 


Injunction and in defiance of its terms, Diapulse Corporation 


of America, ~lso known as The Diapulse Manufacturing Corporation 


of Ame.ica, a corporation, Jesse Ross, the president of said 
corporation, and Joseph I. Ross, the vice-president and treasurer 
of said corporation, did disobey and violate said order of 
permanent injunction as hereinafter shown. 

3. On or about July 2, 1975, said Diapulse Corpora-~ 
tion of America, and said Jesse Ross, the defendants herein, 
did at New Hyde Park, New York, disobey and violate section V(B) 
of said cder of permanent injunction in that saic. defendants 
refused to grant Food and Drug Investigators Harry R. Baukney 


and Fred J. Messar duly authorized employees of the Food and 


Diug Administration, access to their establishment at 4 Nevada 


Drive, Lake Success, New Hyde Park, New York, at a reasonable 


Petition for Order to Show Cause in 
Criminal Contempt. 


time during regular working hours, to u1spect the establishment 


and all pertinent equipment, finished and unfinished materials, 


containers, and labeling therein and all things therein >bear_nc - 


on- whether any prohibited devices as defined by section IT (E> - 
of said order cf permanent injunction have beer or are being 
manufactured, assemdled, processed, packed,. transported or hele 
in the establix~hment. 

4. On or about October 7, 1' 75, said Diapulse Corpora-¥f 
tion of America, and said Joseph I. Ross, the defendants herein, 
Gia at New Hyde Park, New York, disobey and violate section V(P; 


of said crder of permanent injunc.’on in that said defencants 


refused to grant Food and Drug Investigators Harry R. Baukney 
and Murray L. Kurzman, dmly authorized employees of the Food and 
Drug Administration, access to their establishment at 4 Nevada 
Drive, Lake Success, Mew Hyce Park, New York, at a reascnable 
time @uring regular working hours, to inspect the establishment 
and all pertinent equipment, finished and unfinished materials, 
containers, and labeling therein and all things therein bearing 
on whether any prohibited devices as defined by section II(E) 
of said order cf permanent injunction have been or are being 
manufactured, assembled, processed, packed, transported or held 
in the establishment. 

5. On or about October 15, 1975, said Diapulse Corpora 
tion of America, said Jesse Ross, and said Joseph I. Ross, the 
defendants herein, did at New Hyde ’ark, New York, disobey and 
violate section V(B) of said order of permanent injunction in 


that said defendants refused to grant Food and Drug Investigators 


st. 
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Har R. Baukne ay ’ c 
ry ukney ‘¢ Murray *. Kurzman, duly authorized employees 


of the Food and Pru ini 
Crug Administtation, access to their establishment 


at . i ~ z 
4 N2avada Drive, Lake euccess, New Hyde Park, New York ata 
’ 
reas i ri " j h 
onable time Guriyr g regular working hours, to inspect t e 


establishment and } i ; 
i all pertinent equipment, finished and 


unfinished materials, containers, and labeling therein and all 
thi +7 sari 
hings therein bearing on whether any prohibited devices as 


defined by secticn II(E) of said order of permanent injunce: 
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on 
have been or are being manufactured, assembled, processed, 
packed, transported o.: Feld in the establishment. 

6. That oy reason or the af-resaid ats of refusing 
to grant duly authorized employees of the Fcod and Diug Adminic- 
tration access to their establishment at u reasonabie time during 
regular working hours to inspect the establishment and all 
pertinent equiprient, finished and unfinished materials, con- 
tainers, and labeling therein and all things therein bearing 
on whether any prohibited devices have been or cre being manu- 
factured, assembled, processed, packed, transported or held in 
the establishment, Diapulse Corporation of America, also known 
as The Diapulse Manufacturing Corporation of America, a 
corpovation, Jesse Ross, president.cf the corporation, and 
Joseph I. Ross, vice-president and treasurer of the corporation, 
are in criminal contempt of the aforesaid Permanent Injunction 
issued by this Court. 

WHEREFORE, the Plaintiff prays that this Court issue 


an order herein requiring said Diapulse Corporation of America, 


also known as The Diapulse Manufacturing Corporation of America, 


Ce ee eee 


Petition for Order to Show Cause 
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a corporation, Jesse Ross, president of the corporation, and 
Joseph I. Ross, vice-president and treasurer of the corporation, 
to show cause, if any they have, why they should not be adjudged 


in criminal contempt of this Honoreble Ccurt, at a time to be 


fixed in said Order, and that said Diapulse Corporation of 
} 


America, also known as The Diapulse Manufacturing Corporation 
of America, a corporation, Jesse Ross, president of the corz=-ra- 


tion, and Joseph I. Ross, vice-president and treasurer of the 


corporation, after a hearing on ti2 charves, be adjudged in 
criminal contempt of this Court and he punished as provided 
by law. 


Dated: Brooxlyn, New York 
Nevember 26, 1975 
David G. Trager 
United States Atto-ney, EDN’ 
Attorney for Pblainciff 
225 Cadman Plaza East 
Brooklyn, New York 11701 
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VERIFICATION 


TATE OF NEW YORK ) 
SS.: 


COUNTY OF KINGS) 


CYRIL HYMAN, being duly Sworn, Ceposes and savs 


chat he is an Assistant United States Attorney. in charge of 


the within action; that he has read the foregoins Petition 


and knows the content= thereof; that the same is true to his 


own knowledge, as such information was referred to this Office 


Petition for Order to Show Cause 


in Criminal Contempt. 


by the Food and Drug Administr ation. 


Swo n to before me this 
26. day of November, 1975 


S tek 


STELLA 8. MAGIER 
dotery Peolic, S:ate of New York 
Neo. 74-4501884 
Qualified in “ings County 
iF 7] 


Commission Exsiras March 30, 


())) 


Attorney 
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RESPONSE TO DEFENDANTS' 
MOTION FOR BILL OF PARTICULARS 
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> wel a be — ££ ae i: _e, o : . . 
Defendant mcion for pil’? of particulars seexs in Paragrapn 1(i) 


& 


a specification the statutes, rules, regulations and other provisicns 
of law which are relied on or will be relied an to establish that the 
allegations in paragraphs 3, 4, and 5 of the Petition for an Order to 
Show Cause in Criminal Contempt constitute criminal contempt as charged 
in paragraph 6 of the petition. However, 18 U.S.C. 491 empowers the 
Court to punish for contempt any disobedience of a lawful decree of the 
Court. See this Court's opinion in Unitee States v. Diapulse Corporation 
of America, 365 F.Supp. 935 (E.D. N.Y.. 1973). Pule 42(b) of the Federal 
Rules of Criminal Procedure provides in pertinent part that a criminal 
contempt shall be prosecuted on notice and that the notice shall state 
the essential facts co tituting the criminal contempt charged and 
Gescribe it as sv~ 1. Accordingly, it is the disobk lience of the perma- 
nent injunction entered in this action which constitutes contempt of 
court, and reliance on Statutes, rules, regulations, and other provisions 


of law is not required to establish the offense charged. 

Paragraphs 1(ii), (iii), and (iv) asks (a) for a specification 
of the manner in which the investigators who isued to conduct 
inspections authorized by the injunction were duly authorized employees 
of the Food and Drug Administration (FDA) ; (b) for a copy of such 
authorization if in writing, (c) whether the government claims that 
such authorization was exhibited or presented to the defendants, and 
‘ \ whether it is claimed that at the time of the attempted inspections 

& written rotice was presented to the defendants and, if so, for a copy 


a 


of such notice. 


The Federal Food, Drug, and Cosmetic Act, 21 U.S.C. 374(a), 


authorizes the Secretary of Health, Education, and Welfare to designate 


agents to make inspections and to conduct investigations. The Secre— 


-10< 
Response to Defendants’ Motion For 
Bill of Particulars. 
tary's authority has been delegated to the Commissioner of Food and 
Drugs, 21 CFR 2.120, and redelegated, 2) CFF 2.121(p) (1) and (2) with 
respect to enforcement activities, FDA inspectors, officers, and 
employees who have been issued FDA official credentials. The official 
credentials issued to the Food and Drug Administration investigators 
named in paragraphs 3, 4, and 5 of the petition ure described in 21 
CFR 2.121(p) (3). Investigator Massaro carries FD Form 200 A, entitled 
"Identification Record" and FD Form 200 B entitled "Specification of 
General Authority". Invesiigators Baukney and Kurzman carry FD Forn 
200 A and FD Form 200 C entitled "Specification of General and Special 
Authority". The credentials were exhibited by the investigators at 
the time of the attempted inspections. Since the Food and Drug Admin- 
istration is prohibited by 18 U.S.C. 701 from copying the investigators’ 
ssitiades: defendants’ counsel may contact Mr. Kenneth Klein of FDA's 
New York District Office, 850 Third Avenue, Brooklyn, New York 11232 
(telephone 212-965-5041) to make an appointment for a time convenient 
to defendants’ counsel and FDA to view, without copying, the creden- 
tials of investigatcrs Baukney, Massaro, and Kurzman. 
At the time of each attempted inspection described in paragraphs 
3, 4, and 5 of the netition, a docu nt entitled "Notice of Inspection" 
was presented. Since the original notice of inspection was issued at 
the time of each attenpted inspection te a responsible representative 
of the corporate defendant, the Cefendants have been supplied with 
such written notice. In addition, a copy of each notice is attached 
hereto. 
Paragraph 2 seeks an order permitting counsel for the defendants 


to inspect and copy or photograph the credentials of the FDA investiga- 


tors which were exhibited to the defendants and the notices of inspection 


site 


Response to Defendants’ Motion For 
Bill of Particulars. 


which were presented to the defendants at the time of the attempted 
inspections. As indicated above, 18 U.S.C. 701 prohibits copying or 
photographing the credentials of FDA Investigators, the defendants were 
issu. the original of the notices of inspection which were presented 
at the time of the attempted inspections, and copies of the notices of 
inspection are attached hereto. Accordingly, the order tiat the 
defendants seek should not be granied. 


, 


Dated: February I _, 1976 


DAVID G. TRAGER 
United States Attorney 
Attorney for Plaintiff 


; / 


4 


a G sy / ; yn 
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CYREL HYMAN / ) 

AssMstant United States Attorney 
Deputy Chief, Civil Division 

225 Cadman Plaza East 

Brooklyn, New York 11201 
(Telephone 212-596-3562) 
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T Applicable portions of coi he of the Federal Food, Drug, and 
Cosmetic Act [21 U.S.C. 374] arz quoted below: 


See. 7063. (3) For purposes of enforcement of this Act, officers or 
empleyces duly dasignsted by the Secretary, upon presenting ap- 
Propriate creseniisis and a writen Raice to the owner, operator, or 
agent in charoe, arc author7ed {i) to enter, at reasonable times, any 
factory, vearchouse, or esto>i.chnient in which fc 4, drugs, devices, 
OF cosm*tics are manufzctired, processed, packed, or held, for in 
tresuciion into interstate commerce or aficr such introduction, or 
any veincle Diwig usec to transport or hold such food, 
Grucs, devites, Of Cosmrics in interstate commerce; and (2) to in- 
Spect, at rersonoble tiness urd fcasanoivle Limits and in a 
feasonable monner, such factory, warehouse, establishment, or 
vehicle and ail pertinent enu:pinent, finisiied and unfinished mate- 
vials, containers, and lkhcting therein. In the cose of any factory, 
warehouie, establishment, of contulting laboratory in which pre- 
scription cruys are meeulectured, processed, packed, or held, in 
spection shall extend to sli tangs cherein (acluding records, files, 
end flacilitics) bearing on wehether pre 
Scription druus which ere adulterated of miitranded within the 
ich may not be manulectured, introduced 
Into inie:stcie commerce, or so!4, or offered for sale by rcason of 
eny Provision Gf this Act, been or are being manufactured, 
pechked, tranzpo.t.d, or held in any such place, or other- 
No inspecnon authorized for 
preceding sentence shall extend to (A) 
financial dstz, (8) sales Cats other th2a sh.pment data, (C) pricing 
Gata, (0) Fertonnel deta (ocher than dora as to qualifications of 
technical and profession +i perronne! performing functions subject to 
this Act), ond (f) rosemcis deta (other than caia, relating to new 
Orugs ard antibiotic dric:, sunset to recorting and inspection unoer 
regulations lawiully issued pursuent ta section £05 (i) or (i) or 
section 507 (c'j er (gl of this Act, and data, reiating to other drucs, 
Crug would be sulyecs to reporting ar 
f hiwvilal reoulotecs éssuecd pursuent ta section 505 
A seperste notice shall be qiven for each such 
inspection, but a notice shall not be requircd for cach entry made 
during the period covend by the inspection. Each such inspection 
shall be commenced and completa with reasonable prompiness. 
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ply with an applicable standard prescribed under this subpart and 
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ments has been granted by the Secretary under section 359(a)(2) or 
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Cosmetic Act (21 U.S.C. 374] are quoted below 
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Motion for Dismissal of Plaintiff's Petition 
Dated and Verified November 26, 1975. 


UNITED STATES DISTRICT COURT 
|| EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, Criminal No. 75 CR 902 


~against- MOTION FOR DISMISSAL 
OF THE PLAINTIFF'S 
DIAPULSE CORPORATION OF AMERICA, PETITION IN THE ABOVE 
also known as THE DIAPULSE MANUFAC- ENTITLED PROCEEDING, 
TURING CORPORATION OF AMERICA, a DATED AND VERIFIED 
corporation, JESSE ROSS, President NOVEMBER 26, 1975. 
of the corporation and JOSEPH I. ROSS, 
Vice-President and Treasurer of the 
corporation, 
Defendants, 
A a al A at a as x 


| The defendants herein move the Court to dismiss the pet- 
| 


ition in the above entitled proceeding (dat-d and verified November 
26, 1975) on each of the following grounds: 

1. The failure and refusal of the plaintiff to serve 
end file a bill of particulars ful.y complying with the defendants' 
notice therefor, dated December 5, 1975, and consented to in 7pen 
court and as directed by the Court on December 19, 1975, in that in 
the bill of part‘culars served and filed by the the plaintiff, failed 
snd refused to se’ forth a trie copy of the authorizations which are 
claimed to have been exhibited to the defendants on the occasions 
alleged in the petition. 


’ 2. The failure and refusal of the plaintiff -- in disre- 


at6e 


Motion for Dismissal of Plaintiff's Petition 
Dated and Verified November 26, 1975. 


gard and violation of paragraph 2 of the above referred to notice, 


consent and direction -- to permit the attorney for defendants to 
copy the "credentials" therein referred to. 

3. The petition, as limited and amplified by the plain- 
tiff's bill of particulars, fails to set forth facts sufficient to 
constitute a criminal contempt of court, by reason of each of the 
following: 

(1) Since the plaintiff disclaims reliance on 

any statutes, rules, regulations and provisions of 

lew other than 18 U.S.C. 401, this proceeding is 

without basis because 18 U.S.C. 402 excludes fron 

aforementioned Section 401 "contempts committed 

in disobedience of any lawful writ, process, 

order, rule, decree or coumand entered in any 

suit or action brought or prosecuted in the name, 

or on behalf of the United States". 

(11) Despite the plaintiff's disclaimer above 

noted, plaintiff's bill of particulars relies upon 

designations allegedly made under 21 CFR 2.120, 

2.121(p)(1) and (2), 2.121(p)(3) and "FD Forms" 

200A, 2008 and 200C; and those provisions do 


not establish that Harry R. Baukney and Murray 


L. Kurzman, weré uly authorized" to make the 
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Motion for Dismissal of Plaintiff's Petition 

Dated and Verified November 26, 1975. 

demands, inspections, etc., alleged in the 

petition; indeed, they establish the contrary. 
(iii) It is clear from the notices alleged and 

incorporated in the plaintiff's bill of particulars 

that the petition fails to set forth facts suf- 

ficient to constitute a violation of the pleaded 


Permanent Injunction. 


A supporting memorandum is being served herewith, ad 


will be filed herewith. 
| Dated, February 23 , 1976. 


COPAL MINTZ, 
Attorney for Defendants. 


United States Attorney, 
Eastern District of New York, 
Attorney for Plaintiff, 
225 Cadman Plaza East, 
Brooklyn, New York. 


| 
m DAVID G. TRAGER, ESQ. 


SiR: 

NOTICE is hereby given that, at the direction of Hon. John 
F Dooling, Jr., U.S.D.J., the foregoing motion will be heard by 
his Honor, at his courtroom on the 6th floor of the United States 


; Courthouse at 225 Cadman Plaza East, Brooklyn, New York,on the 4th 
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Motion for Dismissal of inti 
i ' Plaintiff's Petiti 
Dated and Verified November 26, 1975 Mere 


| 


day of March, 1976 at 4:30 P.M. or as soon thereafter 4s counsel 


will be heard. 


| pated, February 23 , 1976. 
| 
| 


COPAL MINTZ, 

Attorney for Defendants, 
Office & P.O. Address, 
150 Broadway, 

New York, N.¥. 10038 
Tel.# 212-227-7070 


a 


Memorandum and Order 


| 
| 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 
-—against- 75 CR 902 
MEMORANDUM 
DIAPULSE CORPORATION OF AMERICA, and 
also known as THE DIAPULSE ORDER 
MANUFACTURING CORPORATION OF 
AMERICA, a corporation, JESSE 
ROSS, President of the Corporation,: 
and JOSEPH I. ROSS, Vice-President 
and Treasurer of the Corporation, 


Defendants. 
~~ nm ewe emewenaen new ew we wm = om HX 
Appearances: 


COPAL MINTZ, Esq. for defendants 


CYRIL HYMAN, Esq. (DAVID G. TRAGER, Esq., United 
States Attorney, of Counsel) for the Government 


DOOLING, D.J. 
The Government seeks to punish defendants for con- 
temptuous « isobedience of the injunction of July 18, 1974. 
It is alleged that defendants refused to grant Food and Drug 
Administration personnel access to the Diapulse premises to 
determine whether or not the injunction was being obeyed. 
Such access was allegedly refused on July 2, October 7 and 


October 15, 1975. 


FPI—SS—3-17-72—30N—4152 


-20- 


Memorandum and Order 


Defendant moves inter alia to dismiss on & ground 
that the petition and bill of particulars fail 
facts sufficient to make out a cont empt in that (i) the thir 
paragraph of 18 U.S.C. 402 excludes the disobedience 
of an injunction from the class of contempts punishable under 
Section 401(3) where the injunction inhibits what is also a 
crime and was entered in a suit presented by the United Stat S; 
(ii) the persons seeking to enforce the injunctive right to 


inspect were not properly authorized; (iii) the precondition 


| 


to inspection under 21 U.S.c. 374(a), the existence of devicés 
held for shipment in interstate commerce, was not present; 
and (iv) the FDA employees who sought access to the plant 
under the injunction, carrying FD Forms 200A, 200B and ae, 
were not authorized to conduct inspections under 21 U.sS.c. 
374 (a). 

1. Section 374(a) is not invoived. If employees 
duly designated by the Secretary present appropriate creden- 
tials and a written notice to the owner, they are authorized 
to enter plants where devices are held for int -roduction aa 
commerce or after such introduction and to conduct the eet 


tory inspection of the premises. Refusal 


FPI—SS—3~-17-72—20M—4152 


Or inspection as authorized by Section 37 S a& prohibite ey 
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ae 


-S.C. 331(£)), and is a misdemeanor, . in some 


circumstances a felony (21 U.S.C. 333(a)(b)). «It is not a 
contempt of the injunction of July 17, 18, 1974, entered in 
68 C 391. Nor is a refusal to grant access and the right 
to inspect pursuant to Part V(B) of the injunction of July | 
17, 18, 1974, a prohibited act under 21 U.S.C. 33L(f) nor a 
misdemeanor under Section 333(a). The two rights of access 
and inspection are distinct and refusal to permit exercise of 
each of the rights has distinct and different consequences. | 
The bill of particulars furnished by the Government | 
correctly points out in its first paragraph that what is | 
involved is a violation of the injunction, and not of any | 
statute, rule or regulation. | 
2. It is not necessary to repeat the reasons hy it 
has been concluded that the alleged contempt, if it occurred 
can be prosecuted under 18 U.S.C. 401(3). See United 


v. Diapulse Corp. of America, 1973, 365 F.Supp. 935. 


3- For what it is worth in this context, it may be 


said that the delegation of authority from the Secretary to 


the Government's Memorandum in Opposition. 


the Assistant Secretary has been traced out satis factorily i: 


4894-5, 5426, 9909-9911, 35 F.R. 606-607; 38 F.R. 18261-2. 


FPI—SS—3-17-72—20M—9153 
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And see 37 F.R. 24377-8. More practically, 
2.120(a) (1),2.121 (a), . (p) (1) (4), (ii), (2) (2) (42), 34), (42), 
(iii), (iv) remove any doubtf@about delegation, redelegation 
and employee authorization. It is, as defendant*s Supple- 
mental Memorandum notes, the Federal Register and not the 
Code of Federal Regulations which is the authoritative 
publication. 

The language of Section 2.121(p)(1)(i), reflected in 


FD Forms 200a and 200b self-evidently covers Section 374 (a) 


inspections where they are involved. So too Section 2.121 ( Pr) 
(2) (i), (ii) plainly covers all that is in Section 2.121(p) 
(1) (i) and, in addition, the special authority granted under 


Section 2.121(p) (2) (ii) to the extent at least of the matter 


inspector. 


4. The petition does not specify the manner in which 


| 
repeated in the particular FD Form 200c carried by the | 


the inspectors demonstrated their authority to the defendant 


Defendants demanded particulars of the manner in which the 


inspectors were authorized, copies of their authorizations, 
a statement about whether or not the authorizations were 


exhibited to defendants and a statement as to whether or not 


FPI—SS—J3-17-T2—L0M—4153 " | 


a%%~ 


Memorandum and Order 


a notice was pres : > ane bill of particulars ceaponds by | 
showing that the investigators presented a notice and creden- 
tials appropriate to a Section 374(a) inspection. 

The bill of particulars does not state that the 
investigators were armed with certified copies of the in- 
junction and a direction from the head of the FDA compliance 
unit (probably the Associate Commissioner for Compliance) 
to conduct the inspection authorized by the injunction. 


Identification in the form of FD Forms 200a and 200b would 


more than satisfy the requirements of appropriate caution on 


| 
| 
| 
| 
| 


defendants’® part. No more than this was needed, and nothing 
less than a clear-cut manifestation to the defendants that | 
the inspection was under the decree would serve the needs of | 
the occasion. The Section 374(a) notification was a confusing 
and wholly inappropriate intrusion if an inspection under the 
decree was intended. It is unnecessary to consider whether 
there must, in effect, be a common understanding that devices 
destined for interstate commerce are on the premises before , 
Section 374(a) inspection can be made. Inspection under the 
decree is,in significant part, addressed to determining 


whether any prohibited devices are being manufactured, 


transported, or held in the premises. 


FPI—SS—-3-17-72—l0OM—4133 
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the Bill of Particulars suggests, the Government 


and 
did not unequivocally seek to inspect under the decree,/if it 


failed to make that manifest to the defendants, it would 


appear that the contempts charged in the petition can not be 

proved. 

It is, accordingly, 

ORDERED that defendants’ motions are denied except 

that plaintiff is directed to serve a further bill of 

particulars directed to the questions of whether or not the 

investigators were authorized to inspect under the decree 

and what, if y, material they proferred to defendants to 

establish their authority and to show that they had been 

directed to conduct an inspection under the decree and bounded 
| 

by its terms. The particulars are to be furnished within 

two weeks from date. 


Brooklyn, New York 


March 31, 1976._ 
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Bill of Particulars Pursuant to 
Order of Court. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


United States of America, 
Plaintiff, : CRININAL NO. 75-CR-902 
Vv. 


DIAPULSE CORPORATION OF 
AMERICA, also known as THE 
DIAPULSE IL:ANUFACTURING CORKP- 
ORATION OF AMERICA, a corp- 
oration, JESSE kOSS, president: 
of the corporation, anc 

JOSEPii I. ROSS, vice- 
president and treasurer of 

the corporation, 


-endants. 


PARTICULARS PUR- 
) ORDER OF COURT 
The Court's memorandum and order cated March 31, 1976 
’ 


Girects the Government to serve a further Bill of Particulars 


directed to tiic questions of whether or not the investigators 


wno attenoted to conduct the inspections as alleged in the 


petition for order to show ceuse in criminal contempt were 
autnorized@ to inspect under the decree of permanent injunction 
and what, if any, material the insnectors ; to the 
Gefendants to establish their authority and to show that they 
:n directed to conduct an inspection under the decree. 
Particulars is t es) to that order. 
set @6ut in tie ketition for Order to Show Cause in 
Criminal Con mot, Section V(3) of the pernanent injuncticn 


provices tnat che Diapulse Corporation of America shall.« 
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(>) Granc duly authorized of 
and emp] --rees of the Yoo« 
Administration free access 


of its uffices, plants, factories, 
warehouses, storage facilities, or 
other establishments at reasonable 
times during regular working hours, 
within reasonable limits and in a 
reasonable manner to inspect such 
establishment and all pertinent 
equipment, finished and unfinished 
materials, containers, end labeling 
therein; and such inspection may 
include copying and photographing 
and shall also extend to all things 
therein (including records, files, 
paper, processes and facilities) 
bearing on whether any prohibited 
devices have been or are being manu- 
factured, assembled, processed, packed, 
transported, or held in th place. 


Under the terms of this provision, the only person who may 
conduct the inspection provided for are “officers and employees 
of the Food and Drug Administration." Since the injunction it- 
self nowhere provides any specific procedure for other authori- 
zation of Food and Drug Administration officers and employees 

to conduct the inspection provided for by the permanent injunc- 
tion entered by this Court and properly so, the FDA employees 
who were duly authorized to conduct the inspection provided 

for by the injunction were those persons specifically designated 
by the Food and Drug Administration to conduct inspections and 


investigations pursuant to its authority under 23. UiSCs Se 


and 374. Not all Agency employees are sO authorized, however 
ait AY E ) ' ’ 


only a small proportion of the Rgency's employees have been 
authorized to conduct inspections and investigations. 


The utilization by the Agency of its existing procs- 
dures for the authorization of employees to conduct investi- 


gations and inspections is clearly in accord with the holding 
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by the Court of Appeals for this Circuit that Section 


the injunction does n x -d the inspectional authority 
provided unuer 2i U.8.C. 37Stad United States v. Diavulse 


Corporation of America, 514 F.2d 


Under these procedures, the Commissioner of Food and Drugs .1as 
Gelegated his authority regarding inspectional enforcement 
activities to certain officers and employees of the Food and 
Drug Administration who are specially qualified and to whom 
have been issued Food and Drug Administration official creden- 
tials consisting of Fv forms 200 A, Lb, and C. The authority 
of Food and Drug Administration employees to whom these 


cial credentials have been issued are set out a 
(p). As providee by 21 CFR 2.121(p) (1) (1) anda 
employees are authorized, in pertinent part,: 
to conduct examinations, inspections, 
and investisations; to collect and 
obtain samples; to have access to 
and to copy and verify records; an 
to supe ~rise compliance operations, 
for the euforcement of the Federal 
Food, Drug, and Cosmetic Act, ... 
It is only chos. employees who have been specifically designa- 
ted who are autiiorized to conduct inspections for the Food and 
Pruq Administration. 
The credentials carricd by 
to conduct the inspections aliegea 
Show Cause in Criminal Contempt wer 
time of tne attempted inspections. nvesticat« Massaro carrie: 


rp form 200 A entitled “Identification kKecord’ and Fb fori 200 | 


entitled "Specification of General Authority”. Investigators 
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Drug Admini 


(p). Pursuant to this authority, the investigators were culy 


authorized" to conduct the inspection authvurized by Section 
V(B) of the permanent injunction, since this is Clearly in- 
tenced to be an FDA inspection for the enforcement of the law. 
Assignment from a superior directing that a particular inspec- 
tion pursua. to tie injunction be conducted proviaes no addi- 
tional authority for the investigators to conduct the inspec- 
tion. Such assignments are uti’ 
Administration in order to efficiently manage the deployment 
of its personnel and such asSignments have no bearing on the 
validity of inspections conducted by authorized personnel. 
While such assignments were issued with respect.to the attempt- 
ed inspections involved in this proceeding [copies of which 
assigninents are attached hereto], these assignments were not 
exnibited to the defendants at the time of thx attempted in- 
spections, since there is no specification in tine injunction 
tnat this is reguired. 

machi OF the : dd inspections, a notice of 
inspect was issued , rdants [copies attach 
First Lb of Particulars]. such notices wer 


Food and Drug Administration investigators are required 
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issue such a notice each time they conduct an inspection as 


here, for the enforcenent of the Feaeral Food, Drug, and 


Cosmetic Act. The notice informs the person inspected of 
the date and time of inspection, ane identity of the investi- 
gators and the FDA District Offic 

At each of the attempted inspections, the defendants 


were notified that the investigators were present to conéuct 


an inspection of the premises and of records. Since the 


investigators at each inspection exhibited the credentials 
indicated above at the time of each attenpted inspection, tne 
defendants were required by Section V(3) of the injunction to 
allow the inspection of the premises and records to be conducted. 
The investigators did not exhibit a certified copy of the in- 
junction to the defendants at the time of the attemp*ted inspec- 
tions, since the injunction does not provide that the Diapulse 
Corporation of America shall grant free access to duly author- 
ized employees of the Food and Drug Administration upon their 
exhibiting to the defendant a certified copy of the injunction. 
Similarly, a copy of the investigators' internal Agency assign- 
ment was not exhibited to the defendants at the attempted 
inspections, since the anjunction does not provide that free 
access shall be granted to duly authorized employees of the 
Food and Drug Administration upon their presentation of a 
copy of such an internal assignment to the investigator 
his superior. 

The defendants at each attempted inspection involved 


in this proceeding were Orally advised by the investigators 
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that the auchority or the ampted inspection was the 
permanent injunction. A he empted inspection of July 7, 
1975, the defendant ssc Ross, was advised that ic was the 
investigators' se to inspect the premises and to review 
certain records. i hoss's objection to inspection, he 
was advised that the terms of the injunction authorize the 
investigators to enter and inspect the premises and to review 
records. iir. Ross replied that his attorneys had advised him 
that the wording of the injunction mr ; that an inspection 
must be permitted only if the firm ships Diapulse units in 
interstate commerce. At the inspection of October 7, 1975, 

the investigators advised the defendant, Joseph I. Ross, that it 


was the investigators’ purpose to inspect the physical premises 


and records pertinent to the production of Diapulse and 


P/EmF devices. Upon Mr. Ross's refusal to allow the inspec- 


tion, investigator Kurzman read to Mr. Ross pertinent por- 
tions of Section V(E) of the injunction authorizing inspec- 
tion of the firm's premises and records. At the inspection 
of October 15, 1975, the defendant, Jesse Ross, was advised 
that it was the investigators' purpose to conduct an inspec- 
tion of the premises and to review records. Upon Mr. Ross' 
objection to the inspection, he was advised by the investiga- 
tors that his actions were considered to be in violation of 
the terms of the injunction. 

As indicated above, it is evident that it was the 
purpose of the Food and Drug Administration investigators to 


conduct an inspection as authorized by Section V(B) of the 


eS 
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permanent injunction. It is also clear on the basis of the 
facts stated herein that the defendants were advised and were 
well aware that the attempted inspections involved in this 
proceeding were to be conducted pursuant to the authority of 
the permanent injunction. And it is equally clear that the 


defendants understood full well the investigators’ authority 


and intentions but preferred to read the injunction authority 


as being restricted to situations in which the defendants have 
agreed that prohibited devices are on the premises. 


Dated: Brooklyn, New York DAVID G. TRAGER 
April 13, 1976 Uniteé States Attorney 
Attorney for Plaintiff 


-S. Attorney 
Deputy Chief, Civil Division 
225 Cadman Plaza Last 
Brooklyn, New York 11201 
(Telephone: 212-596-3562) 
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FAS RG! unclas 


jury . 6/13/75 


Michael J. Matlock, HFK-100 (301) 443-6686 


Nua YORK DISTRICT 


K 
AYYN: G. J. GERSID 


FROM: DIVISION OF COMPLIANCE, HFK-100 
LDDP 


REQUEST FOR INSPLCCTIGH TO DLTLNTING 

COP LIANCE WTill Trl Yi SIULIP INJUNCTION #552 

‘DIAPULSE CONPORATIGN OF AMERICA 
PDP requests an in-depth inspection of the Diapulse fsormmration 
of fmerica, and all of its related busine 


Diapulse. 


4 
Street Address ice, plant, and factory ---4 
Nevada Dri ake Success, New Hyde Park, New: 


ve ot 


York 11040 


Warehouse - Compass Van & Storage Corp., 237 ain 


Street, Iempstcad, New York 11551 


‘ 


c a Pee eee eae ae P 

Storage Facilities Murphy's Moving & Storz32: 

200 Middle Neck Road, Great Neck, New York 120)23 
Other Establislments - Berry Electronics, 218 


Wellwoed Avenue, Lindenhurst, New York 11757 


33s 


Rill of Particulars Pursuant to 
rder of Court. 


“ 


Parapraph IV()) (2) of ic above Injuiction requires an accounting of all 
P/i3 ng Gevices and kits, including those not retuned. So far as ve are 
aware, no such accowiting has been provided. <All time francs specificd 
jin the pennanent injunction have now been exceeded and therefore failure 


to comply puts then in violation of the injunction. If we can establish 


that they are in violation of the permanent injunction, then we will be 


prepared to go before the court and seck redress. 


MDI requests the investigators assigned’ to make the Inspec ion to 
faniliarize thouselves with the case and feel free to Contact RaDv?, 
Michac] Intlock, 301-443-6636 or Pan Beardsley 591-445-4052 if ay 
problaua is cncomtered during the inspection. 


The permanent injunction siened by Judce Fooling on July 15 1974 remains 
é é és é Ps , 


pe 


in.fvll effect following 2ffinsativa by the Court cf appeals. 


Pursuant to section V(B) of the Injunction, FDA is authorized free 


access to inspect th. defendants offices, plants, factorics, wareliouses, 


? 


Storage facilitics or other establishments and to inspect all pertinent 
equipment, finished and wmfinished materials, containers and labeling 
therein Siete coyyying and photographing extending to all things 

including records, files, papers, processes and facilities, bearing on 


whether any prohibited devices have been, or are being wnufactured, 


assembled, processed, packed or transported. 


ae 
In addition to the Notice and Copy of the Injunction which Diapulse 


. 
f 


‘as oblicatcd ee a my 7 _ 
was obligatcd to send out, Section IV(V) (1) of the penxzment injunction 


required the Piapulse Corporation of Ancrica, by October 18, 1974, to 
Cause the prohibited devices of Section I1(L) (2) (P/Enl's and Modification 


» 
. 


and all 
retumed Lo thei 


by the Foo’ and 


$ ais 3 


of facrica has not 


facilit tics the c 


7 
; 


SnOL 1 d Jiave 


nate Tiais 


Ae 


. 


Jiie 130 days 


have jade 


or salvage the returned 


your inspection 


latory acticn 


rir 


In response to Yn 
to tlic 


that references 


DO I 


an?) 
eit 


Cor 


Pursuant to 


Siyming a recall mmber 
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Fed we 10/ 3/75 


Gctuel J. Latloe:/iF:- 


ileal CF 


Follm@ring a ACC/oF NK DO/.i LD? conferencs W/2/75 it was dccided 


EVA should again atteipt a F/v inspectic: the nia 
of Anerica to deteraine if Niapulse will permit an inspectica of 


pe 


their preniscs 


We have had refusals on January 2, 1975 and Junc 2, i! WYK-LO has 
a draft Sgr. fk MP desires an updated inspection attempt to be 


conducted by Cctoser 6 


If the inspection request 15 ¢ al the insnection shoud be carrice 


out in accorda:ce with PfOoP/. ™) TN of 6/15/75. 


If the inspection request 1s refusal, the Livesti.-tors should returi 


a) £4 . sy ; ond -5 > 
tottle office, after diccussing fully with the agent in churee the 


ty provided «1, » 7 , ing : 4 
autaority provided beth by the terms of the Injunction and the Federal 


Food. Druv. and Cos: : nite eae } ; 
, Druy, and Cosactic Act and the possible consequences of a 
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Bill of Particulars Pursuant to 
Order of Court. 


Tz7,° : . ain 2 Mectrirte enoart for insctiti ° 
refusal, E-ODP will cntertaii a District report ior imstactul 


he crininal coatc:pt procecdines for violation of tne permanent 
— 2 er . . a 2 % 1 ce a chal — . O an ap 
anjunccion. ACC nzs re stead taat Tie og WndCi Was Sene to you l y 


tat ; . : n ‘ook of 
BODP be amended and submitted to Ceneral Counsel within ono wecK of 


he refusal. Therefore, we ask that you suomit your amended 


ACC's request. 


1. It was ecophasized at the necting that experic need investigators 
be used and they should be well acquaintel with the Injunction. 
They should also be acquainted with differences beaven the P/int a. 
cevices, P/linF modification kits and itiapulse devices and the 


royuirecats for each under the injunction. 


2. We are interested in determining the locatic: of as many 


Diapulse devices as possible. Since the injunction provides 
authority to review records we belicve the iivestigators showid use , 
all the diplowncy and tact possible to try to obtaia this iinfor- f 


ation. 


3. If the person or agent in charge refuses inspection on the 
busis that the firm is not engaged in interstate commerce, the in- ° 
vestigators siould infona hin tiat tie injumction as well as the Foderal 
Food, Druz, ad Cosmetic Act autiorizes the Fl to inspect to determin 
*he status of tie fina. Moreover, cven tu.gugh the Court ics allowed 


for the cxportation of these devices, export shipnents are reyaricd as 


interstate cazterce and thus the fina is an FRY obligation. 
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Bill of Particulars Pursuant to 
Order of Court. 


In the evrmt of a refusal the substance of the conversation shnuld be 


part of tia record. Snould 


, Se sia a ; ney 
mination o£ the insnecticn to detemaine whether any additional 


jniforsatioa is ncealad. 
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Bill of Particulars Pursuant to 
Order of Court. 


“yA Te eT TST) 
Va aie) 


MTD 10/14/75 


Yor IAA ye sr Ji > gyre 
Ran R. Reardsley/} ¥1- 


NW YORK NISTRICT 


ATIN: K. M. KLEYN 


FRO: =Pivision of Canp 


}xDOP 


SUTDILCT: 


We are in receipt of you 
President o71 

prenises in 

— 

of the President 


your recomendaticn 


Nan R. Eeardsley 


| 


| 
| 


«SMe 


Renewal of Motion to Dismiss the 
Petition. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


Plaintiff, 75 CR 902 


-~against- RENEWAL OF MOTION TO 
DISMISS THE PETITION. 
DIAPULSE CORPORATION OF AMERICA, 
also known as THE DIAPULSE MANU- 
FACTURING CORPORATION OF AMERICA, 
a corporation, JESSE ROSS, Pres- 
ident of the Corporation, and 
JOSEPH I. ROSS, Vice-President 
and Treasurer of the Corporation, 


Defendants. 


On the plaintiff's further bill of particulars served on 
or about April 14, 1976 pursuant to the court's memorandum and order 
dated March 31, 1976, and on the papers heretofore submitted in this 
proceeding, defendants, on the basis of that memorandum and order of 
the court, respectfully renew th-": motion that the petition be dis- 


issed. 


In its memorandim and order, this court uled, inter-alia: 


"Refusal to permit entry or inspection as author- 
ized by Section 374(a)...is not a contempt of the 
injunction of July 17, 18, 1974, entered in 68 C 391. 
Nor is a refusal to grant access and the right to 
inspect pursuant to Part V(B) of the injunction 

of July 17, 18, 1974, a prohibited act under 

21 U.S.C. 331(£) nor a misdemeanor under Section 
333{a). The two rights of access and inspection 

ere distinct and refusal to permit exercise of 

each of the rights has distinct and different 


consequences. 
ee 


Renewal of Motion to Dismiss the 
Petition. 


..-nothing less than a clear cut manifestation 
to the defendants that the inspection was under 
the decree would serve the needs of the occasion. 
The Section 374(a) notification was a confusing 
and wholly inappropriate intrusion if an inspec- 
tion under the decree was intended... {Emphasis 
added by me J 


If, as the Bill of Particulirs suggests, the 
Govern-ent did not unequivocally seek to in- 
spect under the decree, and if it failed to 
make that manifest to the defendants, it would 
appear that the contempts charged in the pet- 
ition camnot be proved.” 


The further bill of particulars does not dispel the con- 
| fusion; it reveals the pervasiveness of it. It persists in invoking 
‘has in relying upon F.D.A.'s “authority under 21 U.S.C. 372 and 
| 374" and the Agency's “utilization...of its existing procedures for 
the authorization of employees to conduct investigations and inspec-~ 
tions...clearly in accord with the holding by the Court of Appeals... 
that Section V(B) of the injunction does not exceed the inspectional 


authority provided in 21 U.S.C. 374(a)...As provided by 21 CFR 2.12(p 


| 
| 
| 


(1) and (2)(1), such employees are authorized in pertinent part,: 


to conduct examinations, inspections, 
and investigations; to collect and 
obtain samples; to have access to 
and to copy and verify records; and 
to supervise compliance operations, 
for the enforcement of the Federal 


Food, Dz and Cosmetic aan aese™ 
[Emphasis added by me] 
The further bill of particulars confirms that the only 


“credentials carried by the investigators” and that “were exhibited 


Renewal of Motion to Di iss the 
Petition. 


| by them at the time of the attempted inspections" were FD forms 200A ,| 


200B and 200C and that the inspectors issued and delivered to the 


defendants printed notices bearing their . jnatures inrorming the 
|| defendants that such notices were being “given pursuant to Se ~tion 
70sa cf the Federal Food, Drug and Cosmetic Act (21 U.S.C. 3)\a) )..|." 


The only new element brought in by the further bill of 


particulars is the claim (at p. 5) that the inspectors “orally ad- 
vised" the defendants "that the authority for the attempted inspec- 
tion was the permanent injunction” and that on October 7, 1975 (In- 


vestigator Kurzman read to Mr. Ross pertinent portions of Section 


V(B) of the injunction." 


The alleged oral references to the injunction were direct- 


ly contrary to the formal printed notices which stated that the de- 
sired inspections were pursuant to 21 U.S.C. 374(a). That section 
set out verbatim specifically limited the right of inspection to 
“any factory, warehouse or establistment in which food, drags, de- 
vices or cosmetics are mamifactured, processed, packed, or held for 
introduction into interstate commerce..." [Emphasis added] 

The further bill of particulars explains (at p-4) that the 
374(a) "notices were issued because Food and Drug Administration In- 
vestigators are required to issue a notice each time they conduct 
an inspection as here, for the enforcement of the Federal Feod, Drug 
| and Cosmetic Act." 


Thus, it appears that the inspections were demanded under 
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Renewal of Motion to Dismiss the 
Petition. 


|| Section 374(a) for the enforcement of the Federal Food, Drug and 
|| Cosmetic Act and not under the prov’sions of the injunction to 
verify compliance therew!ti. 


It should be furfler moted that: 


FD Form 200A merely identi.led the inspectors as such; 
FD Form 2003 certified thatits bearer was 


“a duly accredited agent...authorized to admin- 
ister oaths and affirmations and to act & the 
Commissioner in the performance of the duties 
provided in the laws and Department Regulations 
administered by the Food and Drug Administration"; 


and FD * =m 200C identified the bearer to be 


“a duly accredited, scientifically trained agent 
specifically authorized to have access to and 
copy or verify any records and reports required 
under Section 505(1) or (4) or 507({d) or (8) of 
the Federal Food, Drug and Cosmetic Act as 
enended and is authorized to administer oaths 
and affirwuations and to act for the Commissioner 
in the performance of the duties provided in the 
laws and Department Regulations administered by 
the Food and Drug Administration.” 


Referred to Sections505(i) or (j) or 597(d) or (gs) have no applica- 
tion whatsoever to d~vices. 

Which should the defendants have accepted: (1) the printed 
and signed notices and the contentsof the official credentials, or 
(ii) the alleged oral assertions in cortradiction of the Limitations 
contained in the notices and credentials? 

This court has already answered, as quoted above: 


",.-lMothing less than a clear cut manifestation to 
the defendants that the inspection was under the 


BEST COPY AVAILABLE 
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Renewal of Motion to Dismiss the 
Petition. 


decree would serve the needs of the occasion. 
The Section 374(a) notification was a confus- 
ing and wholly inappropriate intrusion if an 
inspection under the decree was intended... 
If...the Gowermment did not unequivocally 
seek <c inspect under the decree, and if 

it fxiled to make that manifest to the de- 
fern ics, it would appear that the con- 
tempts charged in the petition cannot be 
provec.."" 


must be established beyond a reasonable doubt. Here, it is clear 
that the F.D.A. officials themselve3; were confused and now are blow- 
| ing hot and cold: the Government invokes Section 374(a), F.D.Forms 


for investigation under 374(a) and notices for inspection under 374(a 


This is a criminal proceeding in which willful ES 
> 


all of which the Govermment argucs were necessary to a proper search 
under the injunction, and withheld from the defendants the now alleged 
instructions to the investigators and maintains that those instruc- 
tions were umecessary, “provides no additional authority for the 
investigators to conduct the inspection...have no bearing on the 
validity of the inspections conducted by the authorized personnel... 
[and properly] were not exhibited to the defendants at the time of 
the attempted inspections...” 

The Government is trying to convict on the basis of with- 
held [and presumably secret] instructions and celivered documents 
which called for inspections under 374(a) which made no reference to 
the injunction and quoted 374(a) exclusively. 


The Government's position is not helped by its inexact char 


BEST COPY AVAILABLE 


«hha 


Renewal of Motion to Dismiss the 
Petition. 


acterization of the following paragraph in the opinion of the Court 


of Appeals: 


"Finally, we reject the suggestion that the 
injunction exceeds the inspectional authority 
provided by the Act, by eatending to ail 

things ‘(including records, files, papers, 
processes and facilities) bearing on whether 
any prohibited devices have been or are 
being mamfacturer, assembled, processed, packed, 
transported, or held in such place.’ Aside 

from the propriety of the provision in light 

of the history of non-compliance with the 1972 
decree, the specification of such authority 
with respect to prescription drugs, added by the 
1962 amendments, Drug Amendments of 1962, Pub.L. 
No. 87-781, Title II, §201 (a) (Oct. 10, 1962), 
76 Stac. 792, was not intended ‘to detract from, 
or imoly the absence of, existing authority as 
to other drugs or articles subject to the act.’ 
1962 U.S.Code, Cong. & Admin. News 2889." 


Nothing in that holding applies to the questions (1) was 
inspection here sought under a section of the Food and Drug Act or 
under the injunction, (2) did the credentials which were exhibited 
to defendants and the notices which were delivered \o defendants make 
it unequivocally clear to defendants that,in contradiction of their 


contents,inspection was sought under the {njunction and that the in- 


spectors were duly authorized to proceed under the terms of the in- 


junction as distinguished from the provisionsof the quoted statute. 
If Section 374(a) was violated, this court has pointed 
that redress must be sought under 21 U.S.C. 331 (£) or 333 (a) (b) 
such a violation "is not a contempt of the injunction of July i7, 


1974 entered in 68 C 391." 


ans 


Renewal of Motion to Dismiss the 
Petition. 


| 
| 
| It is respectfully submitted that the petition herein, 

thoes amplified by the bills of particulars and credential forms, fail 


|| to make out a prima facie case and the petition should be dismissed. 


Respectfully subsitted, 


4; 


p- 4 
/ / Fj 
4 pect “Sf 


COPAL MINTZ, 
Attorney for Defendants. 


April 20, 1976. 
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Memorandum and Order 
Denying the Motion. 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


UNITE 


DIAPULSE CORPORATION OF AMERICA 
also known aS THE DIAPULSE 
MANUFACTURING CORPORATION OF 
AMERICA, a corporation, JESSE 
ROSS, President of the Corporati 
and JOSEPH I. ROSS, Vice-Preside 
and Treasurer of the Corporation 


Defendants. 


April 13, 1976, it 
Government will be 
paragraphs 4 and 5 of the Petition. 


alleged contempt of July 2 
t D , 


paragraph 3, and the bill of part iculars filed 


1976. Accordingly, only the charges with respect to the 
J +5 ¥ 3 I 


~ 


October 7 and October 15 inspections (paragraphs 


4 and 5) may be tried. ie charc¢ of paragraph 
be tried but is stricken 


bill of pa 


3 will not 
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Jury's Verdict June 30, 1976 


Whereupon, at 3:00 p.m. the following 
occurred in open court:) 

THE COURT: We have a message, members of the 
jury, that you have reached eae verdict. 

THE CLERK: Mr. Foreman, ladies and gentlemen 
of the jury, as to the first charge, October 7, 1975, 
how do you find the defendant Joseph R. Ross, guilty 
or not guilty? 

THE FOREMAN: Guilty. 

THE COURT: As to the second charge 
October 16, 1975, how do you find the defendant Jesse 
Ross, guilty or not guilty? 

THE FOREMAN: Guilty. 

THE CLERK: As to the second charge, 
October 15, 1975 how do you find the defendant Joseph 
I. Ross, guilty or not guilty? 

THE FOREMAN: Guilty. 


THE CLERK: You say you find the defendant 


guilty as to the first charge and find the defendant 


Jesse Ross and Joseph I. Ross guilty of the second 
charge, and so say you all? 

THE JURY: Yes. 

THE COURT: You wish the jury polled? 


MR. MINTZ: Yes, your Honor. 
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Jury's Verdict June 30, 1976 
THE CLERK: You have heard your verdict as 
the Court has received it finding the defendant 


Joseph I. Ross guilty of the first charge and finding 


the defendant Jesse Ross and Joseph I. Ross guilty of 


the second charge. 
Mr. Forernan, is that your verdict? 
THE FOREMAN: Yes, sir. 
THE CLERK: Juror No. is that your verdict? 
JUROR NO. s Yes: 
THE CLERK: Juror No. is that your verdict? 
JUROR NO. 3: Yes. 
Juror No. 4, is verdict? [262] 
JUROR NO. ; Yea. 
THE CLERK: Juror No. is verdict? 
JUROR NO. ; See. 
THE CLERK: Juror ‘ i your verdict? 
JUROR NO. 6: Yes. 
Juror ; i your verdict? 
Yes. 
Juror a ae verdict? 
JUROR NO. :. £es. 
THE CLERK: Juror ‘ is that your verdict? 
JUROR NO. 9: Yes. 
THE CLERK: Juror 10, is that your verdict? 


JUROR NO.10. Yes. 
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Jury's Verdict June 30, 1976 


THE CLERK: Juror No. 1l, is that your verdict? 


JUROR NO. li: Yes: 


THE CLERK: Juror No. 12, is that your verdict? 


JUROR NO. 12: Yes. 


THE CLERK: And so say you all. 


() 


Post Trial Motion Under Rule 29 


TED 4 
EASTERN DISTRICT OF NEW YORA 


— -— - - -— -— o& - - - -_- - - 


UNITED STATES DISTRICT COURT 
UNLTED STATES OF AMERICA, 
75 CR 902 


-against- MOTION UNDER RULE 29 
OF RULES OF CRIMINAL 
DIAPULSE CORPORATION OF AMERICA, PROCEDURE, 
also known as THE DIAPULSE 
MANUFACTURING CCRPORATION OF 
AMERICA , a corporaticn, JESSE 
dent of the Corporation, 
. ROSS, Vice-President 


i 
urer of the Corporation, 


De Fendar 


Defendants hereln, through their attorney, pursuant to 
leave granted at the conclusion of the trial on June 39, 1975, here- | 
tate, amplify and renew their motions for the entry of 


ment of acquittal and that the verdict be set aside, on each 


following grounds: 
1. The petition, as amplified by the Government's bills 


ailed to set forth, as to each of the counts, facts 


the charged contempt. 


The pe { as amplified by the Govermment's bills o 


failed to set forth facts or documents 


ent to establish that the investigators 


been and were culy authorized to ex 


Motion 
provided in Section V (B) of the Permanent Injunction set 
the petition. 
3 The petition, as amplified by the Government's bill of | 
particulars, failed to set forth facts or documents or references 


* 


thereto, sufficient co establish that the investigators wamed in tha | 


petition had been or were duly authorized by the Federal Food and | 
Drug Administration through the Secretary of the Pepartment of Health 


| 
Education and Welfare (or a duly designated delegatee) to exercise | 
J < 


the authority provided under Section V (3) of the Permanent Injunctign. 


/ 


“. The petition, as amplified by the Government's bills 
particulars, failed to set forth that the investigators named in 
he petition, cr any of them, made any demand in writing for access, | 


1 


etc., under the terms of the Permanent Injunction and acknowledged 
affirmatively that no such writing was delivered or exhibited. 

5. The petition, as amplified by the Government's bills of 
particulars, affirmatively set forth that no written demand was made 


etc. 
for access, finder the terms of the Permanent Injunction. 


6. The petition, as amplified by the Government's bills 


of particulars, shows that the credentials which were exhibited and 


a demand for access, etc., under the provisions of the Federal Food 


Drug and Cosmetic Act. 


| 
the written notices which were delivered were expressly limited to 
y 
} 
| 
| 


The petition, as amplified by the Government's bills of 


particulars, fails to show that the investigators, or any of them, 


Motion 

made a claer cut, umquivees] and unccoeiused jemand for access, etc., 
umier ibe Pavemoent injunction. 

@. Te evidence, aa to the October 7, 1975 count, falilad 
to establish the charged contespt. 

5. The evidence, as to the October 15, 1975 count, failed 
so estaolish che charged cconte=pc. 

20. The evidence, as to the Octocer 7, 1975 comt, vas 

suffictant to warrant a finding of guilt beyond a reascoavile doubt. 

Li. The evidence, 23 to tha Cctover 15, i%75 commit, vas 
fasurticiant to oectemt a finding of cuilt beyond a reasonable doubt. 

13. The svidenes falled to escablish that the referred ts 
isvestizators, or uny 22 chem, ad Seen oF vu 
anercisa cba sachority erovidead in Section ¥ (3) of the Permanent 
Iajunction. 

13. The evidence failed =o satablish that the refarred to 
investigators, or any of them, bad been or vere culy authorized by 
the Federal Pood and Drug Aaainistratioa through the Secretary of 


the DCeparterat of tlealth Education and Welfare {or a duly designeted 
islegatee) to svercise the suthority provided in Section ¥ {3} of 


the Potternent Taluncriona. 


13. Tre evidence failad to shew that the investizators, 


st anv of them, made a demand In writtay Cor access, efs., vader ch 


ten? 


‘yea of the Pammevent Intumtion. 


Motion 

15. The evidence established that the investigators, b7 
the tdentifications which they exhibited to the defendants and the 
writings, which they told the defendants they were required to de~ 
liver and did deliver, limited the demand for access exclusively 
under the provisions of the Federal Food, Drug and Cosmetics Act. 

15. The evidence failed to establish a proper or due de- 
mand, on October 7, 1975, for access, etc., under the terms of the 
Permanent Injuncticn. 

17. The evidence affirmatively showed that none of the 
investigators, on October 7, 1975, made a demand in writing for ac- 
cess, etc., under the terms of the Permanent Injunction. 


18. The evidence failed to establish that on October 7, 


1975, the investigators, or any of them, made a clear cur, unequiv- 


ocal and unconfused demand for access, etc., under the Permanent In- 
junction. 

19. The evidence failed to establish a proper or due de- 
mand, on October 15, 1975, for access, etc., under the terms o. the 
Permanent Injunction. 

20. The evidence aifirmatively showed that none of the 
investigators, on October 15, 1975, made a demand in writing for ac- 
cess, ctc., uncer the -erms of the Permanent Injunction. 

The evidence failed to establish that on Octobder 15, 


1973, the investigators, or any of them, made a clear cut, unequiv- 


socal and unconfuced deseardd for acceas, 2tce., vwnder the Permanent in- 
jumetion. 

72. The evidence, aa to the October 7, 1975 count, 
co @atadlish a refusel. 

23. The ewidence, as to the October 7, 1975 count, Sailed 
to establish a willie] gad contumecious refusal by defendaat Joseph 
Ross, with smwwledge that tharety he vas disobeying the Permmment 
Injunction. 

24, The ewldence, 323 “o the October 15, 1975 count, failed 
to astadlish a rerfcsal. 

25. ‘The evidence, as to the October 15, 1975 count, failed 
te esteblish s wili“ul and contumscious refusal by defendant Joseph 
Sees, with smrwledse that thereby he ves disobeying the Permenent In- 
jum:tion. 

2S. The evidence, as to the Cctober 15,1975 count, failed 


to establish a willful and comtumsacious refusal by defendant Jesse 


Rosa, vith “mowledse that thereby he wes iisoveying the Permanent in- 


°7. The owidence failed to establish beyond a reasonable 
to the ceapective defendancta, tach of the following: 
{a) ‘That the investigators, cr any of them, had 
been or were «aly authorized to exercise the auth- 
ovity provisled in Section V (3) of the Permenent 


Tatmanaction; 


(>) That the investigators, or any of them, 
had been or were duly authorized by the Federal 
Food and Drug Administration, through the Sec- 
retary of the Department of Health Education 
and Welfare (or a duly designated delegatee) 

to exercise the authority provided under 


Section V (B) of the Permanent Injunction; 


(c) That the investigators, or any of then, 
had presented to the respective defendants on 
the re vcective days evidence of authority to 
Cemand access, etc., under the Permanent In- 


junction; 


(d) That the investigators, or any of them, 
had made a due demand -- clear and unconfused -- 


for access, etc., under the Permanent Injunction. 


(e) ‘hat the respective defendants, on the re- 
spective days, wrongfully refused access, etc., 


in violation of the Permanent Injunction; 


(f) That the respective defendants, on the respec- 


tive days, willfully and contumaciously refused ac- 


cess, etc., with knowledge that thereby they were 


intentionally disobeying the Permanent Injunction; 


and also 


Motion 


o 


23. On cach and every of the Court's milings and cispo~ 
gltioos in the pre-triel proceediags in Cas courae o£ the trial and 
at the comlusion thereof, to which the deiendancs’ attorusy ub- 


jected and/or too« ssception. 


Dated: 


COPAL MINTZ, 

Attorney for Defexlants, 
Office & ?.0. Address, 
150 Broadway, 

ew York, N.Y. 10038 
Sal.) £212) 227-7079 


TO: 
~ .* 


EHOW. JOMN F. DOCOLING, J2., 
lmited States Dist ict Jucge, 
(Court Room 8). 


DAVID G. TRAGER, 550., 

United Statea Attomey for <hne 
Eastsrn District of New York, 
Attorney for the Plaintiff, 
225 Cadman Plaza <ast, 
Brooklyn, Gew York ..1201 


Subject to the aperoveal of the Court ond unless otherwise 
designated by the Court, the foregoing notion is subaitted «rithont 


oral srgument or Curther sebmisaion. Cyril Upmem, 23q., Assistzar 


United States Attorney, on brhalf of Ose Cowercment, consencta thereto 


and hes informed the umdersimed that be does nok Crem it necessary 


to ontait cepostag papers unless vaquested Sy Sv Uourt. If ti 
Cost desires a hearing, the Court io taspentcutiy requested to riz 


the time therefor. 


gest ort AVAILABLE = copa, scar, 


Attermey for Defendants. 


Order Denying Post Trial Motion 


July 8, 1976 


No further hearing appears to be necessary; 


the points have been fully argued and passed on 


at earlier stages of this case and during the trial. 
No reason appears for now taking a different view 
of the matter. It is 

ORDERED that the within motions as made ard re- 


newed are in all respects denied. 


John F. Dooling, Jr. 
0.3.0.5. 


UNITED STATES DISTAICT COURT 
EASTERN DISTELCT OF NEW YORE 


UNITED STATES OF AMERICA, 
75 CR 902 


-agsinst- EXCEPTIONS TO TLE 
PROBATIGN REPORT ON 
DIAPULSE CORPORATION OF AMERICA, JESSE ROSS. 
also imcwn as THE DLAPULSEZE 
MANUFACTURING CORPORATION OF 
A24ER IEA; -a- corperasien, JESSE 
ROSS, rresident of the Corporae- 
tion, aud JOSEPH I. uOSS, Vice- 
President and Treasurer of the 
Corperation, 


Defendante. 
~X 
Defendant JESSE 20SS, by his attorney COPAL MITZ, respect- 


fully takes the following exceptions to the Probation Report on hin, 


dated August 11, 1976: 


1. introductory Observation. 


Mr. Jesse Ross (hereinaftez referred to as Mr. Ross) was 


interviewed py ifr. Frederick Schramm on June 39, 1376, directly after 


the jury's verdict. He had made axrengements to leave that evening 

or early the foilowiag morning for Canada on a mission (infra page 9-1 
which he deemed extremely importaat la was cerribly shaken by che 
verdice and at the same time anxious a.~ to be del ,ed in proczeding 


Schramm very cooperatively stated that he was pre- 


pared to interview both Mr. Ross and Mrs. Ross fumediately so as not 
to interfere with his Canadian engagement; that was appreciated. Buc 
proceeding in the state that he was in, it may well be, that in the 
stress, strain and anxiety of the occasion, some confusion resulted 


as to precisely what vas asked and what was said. 


2. Cooperation. 

It was about 6 P.M. when the interviews of Mr.-and Itrs. Ross 
were concluded. He was not asxed to be fingerprinted or photographed; 
he was asked to produce the tax returns for the last three years and 
his financial statement; Mr. Ross undertook to have them delivered the 
following day. Ee also told Mr. Schramm that while he was “1 Canada 
he would, on call, vceturn, if his presence were necessury. 
replied such a necessity was not anticipated. ‘The requested cooles 
of tax returns and financial statement were delivered ‘he following 
day. 

Early the following morning Mr. Schramm called Mr. Ross on ! 


the telephone; he said that he had omitted to have him fingerprinted © 


and photographed and asked him to return for that. Mr. Ross replied © 
| 


that he wae ready to lesve for Canada but expected to be back for a day 
in am about 10 to 14 days and asked if that would be time enough. Mr. 
Schrarm responded in the affirmative. itr. Ross was in lew York on 
July 14 and was prepared to arrange to submit for fingerprinting and 


photographing. But he was told by Mr. Joseph Ross that Mr. Schrasm 


was on vacation and chat Mr. Schramm iad told him thac he had already 
cowpleted his reports. ‘Under those circumstances Mr. Hoss returned 
to Canada. “lothing further was heard in regard to fingerprinting 
ox photographing. 

After reading, on August i9, the comment in the probation 
report "that the defendant h-s thus far not reported to the U.S. 
Marshal for fingerprinting", Mr. Ross presented himself the follow- 


ing day to the U.S. Marshal's office to be fingerprinted end photo- 


graphed. He was told they had no order co taka his fingerprints or 


+h ew 


photograph and refused to do either. Efforts by Mr. Ross since then 
to communicate with Mr. Schreum have reauited in calls back and forth 


without contact because the called party was not in. 


3. Eadscation. 

Me. Ross reiterates chat be graduated from Erasmus High 
School and then proceeded to and attended Butler University, New 
York University and City College of New York, in that sequence. (At- 
tendance at other educaticnal institutions are mentioned below). He 
maintains that he was never discharged from the high school; toward 
the end he, for economic reasons, transferred himself to the night 
school and sraduated with 3 diploma. For supporting documentation, 
lhe, several days ago, went to the high school premises; he found 
the school closed except for a caretaker and was told that records 
tpare rot available until after school reopens on September 13. If 


given the time, Mr. Ross feels certain that he will produce school 


BST COPY AVAILABLE 


records which will establish his graduation. 

Mr. Ross’ name, until about 1940, was Rosenbloom; he was 
at Erasmus under that name. [It is possible that there was also a 
Je33e Ross at Zrasms during the same period. Did the Probation De- 
partment apply for information on Jesse Ross or on Jesse Rosenbloom? 

To get records from Butler University will also take time 
and the same applies to the records of New York University. 

However, attached hereto is a photo-copy of a transcript 
from the City College of New York. Attention is respectfully called 
to the following appearing therein: 

"Zasis of sdmisaicn: A.B. 2.41 Butler U.; 


M.E. 5.42 WY...” 


Surely chat vas not entered without adequate documentation 
establishing that Mr. Ross had attended at Butier University and New 


York University in 1941-1942. 


fils civiltan education was taterrupted by military training 


end 2ervice which are “eraiied in subsequent pezes. 

Five years after his military training and service (referred 
to below), Mr. Ross, ad appears from the above mentioned photo-copy of 
a City College of New Yor transcript, entered that institution in 
1249 and continued there until sometime in August 1950. The trans- 
script specifies the subjects that lr. Ross pursued and the grad2s 
he eamed during the terms ending "2.50 Grad." "6.50 Grad." and 


"8.50" indicating attendance from September or October 1949 through 


August 1950. 
In connection with those studies, Mr. Ross did indeed 


Sinn 


write a thesis on the "Establishment cf a Typewriter Business" which, 


ia 1950, he submitted to the City College of New York, School of Busi- 


ness Administration, “in partial fulfillment of the requirements for 


the cegrée of Master of Business Administration" and which was granted 
to him in September 1950. In support thereof, a copy of that thesis 
will be exhibited to the Court, duly authenticated and bearing the 


Stamp ‘Library C.C.N.Y." where the original was deposited and filed. 


Military Training and Service. 


In 1942 through part dof January, +943, Mr. Ross was an In- 
spector of Ordnance Materiel in the New York Ordnance District of 
the War Department. Phceto-copies of two letters of commendation are 
annexed. While he was empioyed by the War Department, Mr. Ross en- 
listed in the Aviation Cadets Corps. of the U.S. Army Air Force on 
November 24, 1942 and reported for active duty in the United States 
Air Force on January 28, 1943. Between March 10, 1943 and July 31,1943, 
he attended the "Army Air Forces 58th College Training Detachment Mass- 
achusetts State College’; a photo-copy of a transcript to tha ebtens | 
is annexed. Thereafter, he was in active duty to November 15,1945 


when he received an unqualified Honorable Discharge.He denies saying 


he had been swarded the Purple Heart; according to him, it was Mr. 
Schrema who augzes*ed thet Mr. Boss should have received a Purple 
Meert and lt. Rozsa responded that he had never applied for one. 

The Cartificate of Honorable Discharge, a photo-copy of 
which is ammexed recites: "This certificate is awarded as a testi- 
monial of Honest and Taithful Service to his country.” It recites 
the following “decorations and citations”: “Asiatic Pacific Theatre 
Ribbon; Cood Conduct Ribbon; Victey Ribbon"; service outside con- 
tineatai United States from Ma; 5, 1945 to August 13, 1945; and as 
the “reason and suthority for separation: Certificate of Disability 
for @ischarge AR 515-361. 

The suffering of a psychological or emotional upset which 
xeguired paychiatric treatment is no reflection on Mr. Rosa; it ia 
sot an umcommon concomitant of var zervice. Yortunately for ifr. 
Ross, his was s Cemporary condition, «2 iz evidenced by the career 
which followed, 


5. Scientific Pursuits. 


The manuscript of the book Mr. Ross has written (but which | 


was not published) is available for exhibition. 

It is also a fact that Mr. Ross is compiling a textbook 
on "Beneficial Biophysical Effects of Electromagnetic Energy". A 
"Table of Contents" of that is available for exhibition, 


Mr. Ross, indeed has been an “international lecturer” on 


that subject, as is indicated by the annexed pnoto-copies of programs 
and certificates listing Mr. Ross as a Speaker On his subject at: 


The XVIII World Congress of Sports Medicine, at 
Oxford September 6 - 11, 1970. 


International Congress on Burn Injuries, September 
15 - 21, 1974 at Buenos Aires, Argentina. 


A convention in Czechoslovakia in 1975. 

A Congress in Poland in 1975 
The foregoing constitutes a meager sampling of Mr. Ross’ activity as 
a lecturer. 

Mr. Rosa has been a member of the American Physicians’ 
Pellowship Inc., since August 1963, a9 appears from the annexed photo=- 
copy of a certificate. 

He has been a member of the New York Academy of Sciences 
since August 1973, as appears from the annexed photo-copy of a cer- 
tificate; also the American Academy for the Advancement of Science. | 

The foregoing establish the truthfulness and accuracy of 
the biographical sketch in the 1575-76 edition of "Who's Who in 
Finance and Industry" to which the Probation Report refers. 


6. Other Activities. 
For his Masonic activities he received a Quarter Century 
Certificate dated May 12, 1975. As early as May, 1951, he received 


an Award of Honor for his "zeal and enthustasm" as Chairman of the 


| Masonic Blood Bank of the 6th Manhattan Masonic District”. He became 


aje 


a Noble of the Mystic Shrine in 1960, was Master of his lodge in 
1963, and became a 32 Degree Mason and received other honors. 
Documentation thereof is annexed. 

In 1964 he was honored by the Great Neck Synagogue and 
orth Shore Hebrew Academy with a plaque "Presented to Jesse Ross 
for Dedicated and Generous Support of the Sacred Values of Hebrew 


»Scholarship and Torah Heritage”. He denies that he told Mr. Schramm 


that he had declined that honor; what he declined was a dinner in his 


honor for that occasion. 
Mr. Ross in the early sixties was active also in organ- 
izive and sponsoring community teen age swimming clubs and a Kings 


Point Pony League. 


7. The Dwelling. 
The dwelling presently occupied was purchased in June 1959. 


The repairs, changes and improvements therein were made before the 
family meved in. The $125,000 included the cost of those repairs 

and changes. The mortgage did not come into existence until four 
years later on August 11, 1963; that mortgage loan had no connection 
with the repairs, renovations or improvements. The plot is less than 
two acres -- not three acres. All the taxes on the property aggreg- 
ate less than $8,000 per year -- not $12,000. Unfortunately, the 
premises have fallen into a state of disrepair for lack of means for 


, proper upkeep. The property has been on the market for sale for 


last 4 years; no buyer has appeared. 


income Tax Returns. 
in regard to the tax returns for the years 1973, 1974 and 

1975, Mr. Jesse Ross and his C.P.A. brother Joseph Ross assert: Those 

returns were on the same basis as for previous years. Several of 

those earlier returns wer? audited by the I.R.S. No fault was found wi 


any of them, except for minor adjustments. The innuendo concerning the 


returns is unjustifted. 


9. The Olympics in Canada. 

iv. and tirs. Ross were not in Canaca on a holiday or spree 
to attend the Olympic Games. Annexed hereto i3 a pnoto-copy of the 
"Official Supplier Certificate’ acknowledging that "Diapulse ceenenee'! 
tion of America Is an official supplier for the 19746 Olympic Cames 
according to the agreemeat signed with the Organizing Conumittee for 
the 1975 Olympic Games" (COJS). itr. Ross was in Canada to super- 
vise the performance of that contract with C050 to supply and maintain 
im good order an adequate number of Diapulses for the treatment of 
injuries sustained by the athletes. Forty-five such machines were 
supelied. CUO reported that nearly 3,009 Diapulse Creatments were 
given to athletes from 87 countries at the Polyel. ie and at ecliaics 


at Came sites for « verlery of injuries to athlete Included among 


the treated was Princess Arne; she received Dispulse treatment ad- 


ministered by one of Britain's five therapists who were on hand to 


attend to the British athletes. That is reported in the annexed copy 
of Le Village, the ‘Official information paper of the Olympic Village”, 
cated 3 76. It is obvicus that the 7.D.A.'s evaluation of 


Diapulse is not shared by many (if any) of the other great cowntries. 


10. Miscellaneous. 


The fact happens to be that the father of Mr. Ross did not 


! 


"exemplify the typical success story of the penniless immigrant” and 


he did not own or operate "a lucrative network of retail meat autlets’”. 


' 


All ‘ula life he was a poor owner of a kosher butcher shop which was 
operated with the assistance of his wifej,and their children, from 
thelr carly years, had to work to help support the family; after 
inarria they continued to support thelr father and mother. Dering 
their declining twenty years, Mr. Jesse Ross supplied more than 50% 
of such support. 

Mr. Ross denies that he told Mr. Schramm chat he obtained 
the patents from Dr. Ginsberg because "the doctor could not person- 
ally markat the device due to professional restrictions”. There were 
no "professional restrictions"; he was preoccupied with his medical 
practice which led Dr. Ginsberg to quit his endeavor to market the 
device through e corporaticn named Q.0.5. 

Yor the most part, what is set forth in the foregoing ex- 
ceptions, 13 predicated on, end supsorted by, the annexed or referred 


&> 2ocuments. Matters rot so supported, except when otherwise indica- 


nr 


ted, of course are predicated on information cathered from Mr. and 
irs. Noss and Josepa Ross, waich I confidently belleva to be true. 
Inzofar as the Pronation Report cngaxes in a review of the 
aad prosecutions, it is reapectfully submitted that it 
to what the Court already mows much better. Indeed, 
the report erroneously attributes the November 11, 1971 Prelininary 
Injunction and the July 1972 Permanent Injunction to Judge Dooling, 
whereas they were rendered by the late Judge Rosling. How does the 
Provation Officer mow that ifr. Ross ‘brazenly diaregarded” the Per- 
manent Injunction? lle is in no positica to agrea or disagree with 
the jury's verdicc, or to add chereto or gubtract therefrom. The 


jury found guilt, cot brezecnes,a. 


1. Conslusion. 

It is respectfully scomitted that although doubtlessly well 
intended, the Probaticn Report inadvertently errs in every disparage- 
ment it contains, and each thereof should be discountenanced. The 
cocumented facts catadlish “het itr. Rosa haa been end is a Loyal con- 
cerned citizen who has served well his country and hia coemunity. 
Even 12 his zesicus aisstonary belief of the beneficent therapeutic 
value of Diapulse be misguided -- if indeed it be -~ that dees not 
e7gravete the charges of whicn presenti> he stands found gullty. On 
the other hand, iia goed record, in every respect, it is respectfully 


uxzed, enctiles him *o compession. 


Respectfully submitted, 
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E xceptions | To The Probation wrEROKt.o ro 


Atl. COMMUNICATIONS HOULD He A MPARICO FY é LR BON 


WAR SGEPARTMENT 
NEW YORK ORDNANCE DISTRICT 


ARMY INSPECTOR OF ORDNANCE 


REPLY REFOR TO 


No, _ 


Brooklyn, New York 
J, 
Novenber 16, 192 


To whom it may concern, 


Ths undersigned has known Jesse Ross, 1521 Union 
Street, Brooklyn, New York, for the past five years and 
can only say he is honest, industrious, and well thought 

f by anyone with thom he has been in contact. 


would recommerd Mr. Ross for any posicion offered 
r - nH | a * ~ 
Very respectfully yours, 


cy, ae oe 
th. (_£k ik a 


3 ahotelberv (le Qiu, 
eg ) 4 4, 


UU 


cS! COPY AVAILABLE 


Tn 


Exceptions To The Probat 


ARMY AIR FORCES 
58th College Training Detachment 


Massachusetts State College 


Serjal Number 


Broo'tc) wm 
Hrooclyyr 


a ae ie 


Home Address o Town 

Courses Grades 
Geography . 

Mathematics 

Physics . . 

english . « + 

HEStOry: « s « 

Marcep Coad Pe 

Mors tee 


Passing grade 


70 eR ee ee Ra 
Condition r Civil Air Regulations 
Failld F Meatosal Aig 2. is 
Physical Education. 


pf k iy 
ateteét 


Honosrable Mischarge 
Lhai Ls le cently th.td 


JESSE ROSS 
12177415, Pvt, Headquarters Squadron Prov Air pepot 
Army of the Untien States 


ti Hevely Dlenevally Discharged from the mililny 
CER2MEE ie the Ueted S£ thar bes en Ct ee 


. Lh conde (fee leube ti atvusced as a leitimontial of 4 Gtromnes¢ 
tnt eH Guth y til fopuice la Ceti counts ‘ote 


CG e 
eSivtl sy we 1263 SCU, Meson Generel Hospital, Brentwood, New Ya k 


1 Dale 15 November 1945 


~ Fa 
ENLISTED RECORD AND REPGRT OF 
HONORABLE DISC 


12177415 


Has Squadron Prov Air Depot 
PLO maAmenT «@ wrss fF » we sG PURP ses 


E Stn St Brooklyn NY 


JOR ESS FROM WHICH EMP YMENT whit & 
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SO. MILITARY OCCUPATIONAL SPECIALTY AND & 


| Si. mitireasrous 


Radio Operator | None 


32. BATTitS AND CANPAIGHS 
. 
None 


. DECORATIONS AND CITATIONS 
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Asiatic Pacific Theatre RKibbon; Good Conduct Riboon;~Vietors Ribnin 
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To The Probation Report 


et Ss ae mp 


P. Heidensohn 

W. Groher 

M. Lioungas, N 

J. E. Buck, H. Frings, 


D. Ryde, V. Thescu, N 
M. Avren, Z. 8. Mironova et 
B. Sengupta, O. Schwinger, 


H. |. Niemeyer, W. Rakusin 


Other Papers W. E. Tucker, Z Hornof, q Napravnt 1 
M. Docovski, N. ov, Dr. Urrutc: 


WEDNESDAY 9TH SEPTEMBER 


09.15 Large Hall “‘The Nature of Training Stress” 
Chairman Dr. Roger Bannister 


Speakers J. D. Brooke, F J Hamley, P. T. Stone, 
I. Szmodis, ] Malomsoki, im. Skinner, 
R. Hutsler, V. Bergsteinova, E. R Juskirk, 
C. T. M. Davies, A. V. Knibbs, R. C. Goode, 
J. A. Dempsey, A. S. Rebuck 


09.15 Small Hall Free Themes 


11.45 Large Hall Address: Dr. L. G. C. E. Pugh “The Influence of Air 


Resistance and Wind in Running and Walking” 


LUNCH 


” 


14.00 Large Hall “New Technique: 


Chairman Mr. John Buck 
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POLSKIZ TOWARZYSTWO LEKARSKIE 
ODDZIAL ¥ KRAKOWIE 
UL. LOBZQ7SH4 39 B/3 Krakéw,dnia 5 kwietnia 1975 r. 


déziazu Pelskiego Towarzystwa Lekarskiego 
wspélne posiedzenie naukowe 2 Krakowskin 
Chirurgéw Polskich, ktdére odbedzie sie 


15 kwietnia /wtorek/ 1975 r. 
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AMERICAN ASSOCIATION FOR silent 
THE ADVANCEMENT OF SCIENCE NOTICE 


1515 " ‘a> z 


' 


ARANTEE UNINTER 2UPTE HY SCIENCE + 


¥ 
PAYAGLE TO AAAS OR SC “Ce AP i r N Lal Ta) v¥ MITT 


YOUR CURRENT MEMBERSHIP AND SUBSCRIPTION TO SCIENCE 
EXPIRED ON 08/29/75. TO RENEW PLEASE REMIT: 
MEMBERSHIP DUES: 
POSTAGE: 
JESSE ROSS 
382 E SHORE RD TOTAL: 
GREAT NECK NY 11023 


43.0% DESIGNATED FOR SCIENCE. 


mF ion Report 


GRAND LODGE 
FREE AND ACCEPTED MASONS 


OF THE 
STATE OF NEW YORK 
MASONIC HALL 
7) WEST 23rd STREET 
NEW YORK 10, N.Y. 


MASONIC PUBLIC RELATIONS 
ROOM 1818 
ORegen 577270 


AWARD OF HONOR 


to 
JESSE ROSS 


His zeal and entnusiasm as Chairman of the Masonic Blood Bank 
of the Sixth Manhattan Masonic District, and 


His diligent work in presenting the need for increasing the 
deposits of the Sixth Manhatvan District in the Masonic Blood 


Bank, and 


His creative ideas for dramatizing the need for blood as a 
life-saving gift to our Brothers and their families when they 
re sick and in distress, and 


Seeteh! bY ts 
J * , "y j 


His ready cooperation at all times in the planning, execution 
and recording of donations at the American Red Cross Mobile 
Units set up at the Masonic Temple in New York City, 


ae 


BE IT KNOWN 
That the Gratitude and Thanks of all Brothers of Jesse Ross, 
Courland Lodge No. 885, Free and Accepted Masons of the State 
of New York, shall herewith publicly be expressed with the fur- 
ther commendation that Brother Ross has proved himself to be a 


loyal and devoted member of the Craft. 
MULE 


Chairman 
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psumetanecon, ete United Siutes District Court 1 


L mgm , , Eastern Dist. of NY 
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EMDANT 


(. _ _ .JESSE ROSS ae ee: 


MEN SANDAR ROS APLOMAGONNI MEME 


ia. 


In the presence of the attorney for the government _ DAY. .YEAR 
the defendant appeured in person on this date 27 1976’ 
ee, 5 St 4 


— wiTHOUT COUNSEL However the court adwned defendant of right to counsel and asked whether defendant desired to- 
have Counsel appornted by the court and the defendant thereupon waived ausistame of counsel. 
Copal Mintz, Esq. 


SS saan win sab ih ces dem eet dees tee, le 


(Name of counsel) 


5 WITH COUNSEL 


l ) GUILTY, and the court being satisfied that ) NOLO CONTENDERE, ,___) NOT GUILTY 
there 1s 4 factual basis for the plea, 


t___J NOT GUILTY. Defendani i» discharged 


There being a finding/ verdict of 


i*,cuury. 29 count 1 


Defendant has t prey J as charged of tt itlense(s) of e e 

: oie : oH vi ing, pe nent, injugcetiqn 

NDING & in Civil Action 68 C 391 on July 18, 93953 Ens Céoure iss ed and 

JUDGMENT filed a permanent injunction enjoining Diaupulse Corp. of America 
and since the issuance of said injunction and while same was in 


full force and effect and in defiance of its terms, did disobey 
and violate said order of permanent injunction , 


' 


a ‘ 


The court asked whether defendant bad anythong t n 


. 4 ; ‘ 
ty why bectgment should not he pronounced Because no sufficient cause to the contrary 
was shown, of appear d te the aunt, the court sdjudged the defcadent guiity a> charged and convnted and ordered that CLXARMC OXON 
SORIA OOOO ICH ION K RICK RAIN SCH IIICIIORIRAMKMTION, -- aoe 


On the Jury verdict of guilty on count 2 of the Petition 


SENTENCE the defendant is fined $2,500.00. Execution of the sentence 
OR 


is a di 
ROBATION s stayed pending appeal . 
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In the presence of the attorney fur the government 
u ¢ defendant appeared m tas raonon this date a 


L__J WITHOUT COUNSEL However the court edyned defendant of right to counsel and asked whether defendant. desixod to. <4. 
have counsel appumnied by the court and the defendant thereupon waived assistance of counsel. OR (fit 


Copal Mintz, 


(Name of counsel) 


L cell WITH COUNSEL 


L__J GUILTY, and the court being weiss thai t | NOLO CON; ENDERE, ,_ js NOT GUILTY: 


there a Factual bao for ihe plea, 


J NOT GUILTY Defendant is discharged 


There being 4 finding/verds t of 
i Xs Guity counts 1 and 2 


Defendant has heen consented a charged of the affense(s) of violating permanent injunction 
pnoinca ‘in Civil Action 6&C 391 on July 18, 1974 this Court issued and filed. 
suocuent ( 2 Permanent Injunction enjoining DiapbieeCorporation of America...- . 


and since the issuance of said or eget and while injunction was in| mt 


full force and effect and in defiance of ita terms dic disobey and , 
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Notice of A ppea l 

‘(filed August 30, . /O). 
UNITED STATES DISTRICT CouRT 
EASTERN DISTRICT UF NiW YUORL 


UNITED STATES OF AMERICA, 75 


Docket Number 


Plaintiff, JOUN F. DOOLING, JR. 


-against- (District Court Judge) 


DIAPULSE CORPORATION OF AMERICA, 
etc., et al, Defendants 
NOTICE OF APPEAL a? thon 


the defendants above named and each/ oniaitih 
PPC c 


Notice is hereby given that : re 


the United States Court of Appeals for the Second Circuit from the —. Judgment order «wu other 


criminal contempt P 
Sugust 27, 1976 
(specityeonviction and entered in this action on — 


pegy gat ery res <a 
LPM. 40: 1h, 
COPAL MIN ee: 


(Foupsel for Appeliant) 
57 


Address Lroacwey, 
New York, N.Y. 10938 


Date a = 
tes : istrict Cour 


appesse 
Esq.,U.S.Attomrme 
wees ¥ 212-227-7070 


Phone Number 


RS te 2 _AOD }) ADDITIONAL PAGE iF NECESSARY ; : i ; 
_(To BE COMPLETED BY ATTORNEY) TRANSCRIPT INFORMATION — FORM B : 
DESCRIPTION OF PROCEEDINGS 


—_& _ QUESTIONNAIRE D> TRANSCRIPT ORDER > Saimiri, 


alam ordering a transcript Prepare transcript of (One inst: 1llment rot yet celjy 
: re 


| am not ordering a transcript .__Pre- “trjal proseRsinas y letter cated July ie 1976) 
Reason: Trial 7 
u—__usDaily copy is available "Sentence 
u__JU.S. Attorney has placed order .___uPost-trial proceedings 
i—sOther. Attach explanation 


The ATTORNEY certifies that he will make satisf: actory arrangements with the court reporter for payment of the cost of 


the transcript. (FRAP 10(b)) os Method of payment —_y Funds «4 CJA Form 21 
ta 


A s¥"s . ) P 
TTORNEY’S signature | OATE Aucust 39, 


> COURT REPORTER ACKNOWLEDGEMENT == ecs.scrresseneay rau apener a4 


Date order received Estimated completion date Estimated numoe 
of pages. 


Signature 
(Court Reporter) 


Amended Notice of Appeal 
(filed September 3, 1976) 


UNITED STATES DISTRICT COURT 


EASTERN DiSTRICT OF NoW YORK 


UNITED STATES OF AMERICA, 75 CR 992 


Docket Number 


Plaintifé, JOHN PF, DOOLING, JR. 


(District Court Judge) 


1s 
1 
‘ 


OF #°ERI 


DIAPULSE CORPO! RAT LON 


EORBORR ELON E oR TARURSE MANUEACTURING 


JESSE ROSS President | rd the Corporation, 

‘atic JaGsurn .. c=Presittent and 

Treasurer of -orpora- NOTICE OF APPEAL C 
ion. De f Fenu ts. 

E208 + —The déTendar.ts above named and each 
Notice is hereby given that. : 


them 
appeals to 


the United States Court of ippea!s for the Second Circuit from the «4 Judgment order «wu other 


criminal contempt 
- August 27, 1976 
ityponviction and entered in this action on = ° 


STiuiccnce a Dag, 
Lent ' DY andl 
COPAL MINTZ 


gupse! for Appeliant) 
Broacway, 
‘J 


York, N.Y. 10038 


(spec 


Address 


{strict Court 


Court of 
David G. Trager ‘hh: U.S.Attormey 
o > ; > + > ~ 
212-227-7070 
Phone Number 


ADO ADDITIONAL PAGE IF NECESSARY 
(TO BE COMPLETED BY ATTORNEY) ; TRANSCRIPT INFORMATION — FORM B de Q 


DESCRIPTION OF PROCEEDINGS 


> (QUESTIONNAIRE | > TRANSCRIPT ORDER D> Fonemicn Tmanscaier is 


lam ordering a transcript | Prepare transcript of (Cne installment not yet ce Liye, 
tise sc ena a transcript ee WOES EL By letter cated July Re 1976) 
u__uDaily c~py is available .“*__Sentence 
u_JU.S. Attorney has placed order .__-Post-trial proceedings 
uwsOther. Attach explanation | 


“The ATTORNEY certifies that he will make satisfactory arrangements with the court reporter for payment of the cost of 


the transcript. (FRAP 10(b)) > Method of payment (J Funds «4 CJA Form 21 
ATT NEY’ nature IATE 
+ oo DATE Aucust 39, 


foal) 


a0- a's 
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Date order received [ Estimated comp!etion date Estimated number 
of pages. 
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Signature 
(Court Reporter) 
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Trial Transcript 
(Cont'd. to page 316 ) 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
75 CR 902 
-against- 


DIAPULSE CORP., 


Defendant. 


United States Courthouse 
Brooklyn, New York 


June 28, 1976 
10:00 o'clock A.M. 


Before 
HONORABLE 4N F. DOOLING, | A PS Ss 


Appearances: 
DAVIIT G. TRAGER, ESQ., 
Unit>' States Attorney 


‘ for tue Eestern District of New York 


BY: CYRIL HYMAN, ESQ. 
Assistant U.S. Attorney 


“~ 


COPAL MINTZ, ESQ. 
Attorney for Defendant 


O4. 
Trial Transcript 
Motion to Dismiss 


bods its 5 n } ates . rica against Diapulss< “ 
3 Corporation 
| 
4 Til cour +a 7 _ ~ t = 
4 Cceiecc jJuUnyys 
v 
5 | entlenen 


MR. MINTZ: f handed up a memorandum. I don't 
10 nant whhorhea **, 3 \ 2 : 
now wnether .our Honor has seen it or not 
1] | TUR CouPT.: *, il 
THE Cc Ge se8, Sir: 


wr wTsIrs. : 
12 R. MINTZ: And the vurnnse of 


pa’ 


is to cry to convince Your lNionor that the ind 


| -~- the petition should be dismissed as to the two 

15 | remaining counts. The basis of it is that Inder the 
section, sill of Particulars, the government states 

17 its position to be that the F.D.A. could authorize 
18 ins>ection only under its own proce’ ces, and therefore 
19 they were required to give written notice, that written 
20 notice as Your Nonor knows was limited to inspection 
21 under the act. 


22 THD COURT: Yes, T 


rt 
‘y 
- 
3 
> 


we fully considered 


‘ 


23 all of this in the earlier s 


24 MR. MINTZ: I'm not raising anything new, but 
in 


25 reviewing the papers, in preparation for trial, I becam ; 
BcST COPY AVAILABLE 
- am _ ° 


s 


Trial Transcript 
Motion to Dismiss 


thoroughly convinced to trv this case would 


THE COURT: would be a what? 


MR. MINTZ: % waste of time and I ask Your Honor 

THE COURT: Let me ask this of you; I suppose 
within linits there isn't much controversy about what 
havpened? 


MR. MINTZ: That's right. 
THE COURT: And I would therefore expect that 


counsel on both sides, unless we get to the critical 


. 


points, it would be cooperative to see that we move 
along quickly. Now, I think the points which you have 
made are spelled out in detail in this record, are 
carefully preserved and if your rights -- 


« 


MR. MINTZ: Yes, Your lionor? 


THE COURT: Co that the course of discretion 
would seem to be to conduct the trial rather than to 


time,,because 


21 the case was both reargqued and reargued already. 


At this point, which unless I display a good 


22 


23 


deal more versatility of opinion than I usually do, 


24 


its bound in my reaching the exact same conclusion 


again. 


25 


in effect reargue what would be the second 
| 


- OG ~ 


Trial Transcript 
Motion to Dismiss 


ersuade mea 


MQ. MINTZ: The reason chat, 


onor's memorandun have 


expressec 


T won't dacide the c: 


Ll you that. 


I realize 


are not very 1ifferent 


Trial Transcript 
Motion to Dismiss 


MINTZ But what I argued, they 


THE COURT. 2 ‘hat is what I say. 
MR. MINTZ: : not make clear that 
were cverating under the injunction. 
THE COURT: That is an issue 
an issue of fact that we had before 
That is what we have here, Your 
Honor, and goi: t s this very strongly. I 
just point out what we have here is a submission of a 
imited by its terms. 
You see, the second Bill of Particu- 
lave spelled out in furth i two 
October episodes. They in effec* said what you say, 
but the July episode may well be true. Although we 


still think that the July episode was a contempt and, 


if **° a government prevails on any count, and to appeal, 


they will certainly argue on appeal that if the Court 
of Appeals reverses they ought to send it back 
trial on all three counts, not just the latter 
Is that right Mr. ifyman? 
HYMAN: Absolutely, Your Honor. 
COURT: So there ve are. 


MINTZ: The one thing that I want to 


Trial Transcript 
Motion to Dismiss 


contained 
therefore, 
COURT: I cannot agree with tha 
of wnat the Sill of Particulars and the govern- 


ment counsel 


$ see, if I may say so, I gave 
them wri > f the injunction a long while ago. 
MINTZ: What Your Honor did was to authori 
D.A. and when they elected to do so, to make an 


inspection -- 


THE COURT: They were under a continuing respon- 


sibility to obey the injunction and to be uninterrupted 


by acknowledging -- 
“R. MINTZ: There is no question about that. 
I'm not questioning that at all. what I am questioning 
the F.D.A. has exercised the power 
“our Honor's injunction in the manner in which tney 
sav they were obliged to do to enforce it. They say 


by written notice. The notice which 


Trial Transcript 
Motion to Dismiss 
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time we were here, t! agree: is a stipula- 
tion that the defendant, the inspection knew 
about the inj 723 in cuestion; is that correct? 

MINTZ: 

HYMAN: 

MINTZ: No question 


That is the only thine. 


COURT: That is on the record. 
MINTZ: Yes, I know. If he wants a conces- 
before the jury -- 

MR. HYMAN: One more concession, Your Honor, 
that is Jesse Rose is the president of Diapulse Corp. 
and Joseph Rese is the vice-president and treasurer. 

That's correct. 
at all times in 


question 


> P 
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(Yhereupon the 4ury selection commenced.) 


whereupon, a jury of twelve and two alternates 
were du) - impanelled and sworn.) 
(Whereupon, a recess was 


“Jhereupon, the courct 
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United States 
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A radiation control 


officer. 


on October 7, did you have a different 


did. 
And what was that7 
Special investigator. 


¢ inc © were your general duties as investigator: 


lwith the FDAT 


comestics or 
interstate cormerce or received in inter- 


commerce, 
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concerning that assianment? 
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and it was teletyne which was transmitted to our office 
from headquarters in Rockland, “Marvland. 
MR. HYMAN: Can I have this marked for identifi- 


cation, a one page document? 


SHE CLERK. Mark for identification as govern- 


Ge I show you government's Exhibit"1”" and ask you 
Y 
if you can identify that document? 


A. Yes, this is the document, 
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ierallv, did that document discuss the 


Trial Transcript 


"ar 


asxed him whether it is 


referred to in his earlier evi- 


Honor. 


THE COURT: |! you wi it in evidence? 
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(Whereupon, 


document.) 


“MR. MINTZ: May I ask a few questions? 
sure. This is on vior dire? 
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MINTZ: “es, sour lonor. 


Did you present cony of this to the Diapulsh 


No, I did not. 
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read it word 


substance? 
I did not. 

MINTZ: I object to it. 

COURT: r } .S the grounds of your 
objection, that it was not brought to the notice of 
the defendant -- 

“MR. MINTZ: That is right. 

THE COURT: Objection is overruled. 

MR. MINTZ. Exception. 

CLERK: So marked, government's Exhibit "1" in 


evidence. 


EXAMINATION 


HMAN: 


Cc. Now, I refer you to pase 3 of government’s 


No. . in evidence; I ask you to tell the court what 


l!those paragraphs, and especially page 3, and the jury relate 
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to? 
MR, MINTZ: I object, it speaks for itself. 
THE COURT: Wouldn't it be as well if it is 


understood to read it to the jury? 
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|| American Diapulse devices as possible. Ffince the injunction 


provides authority to review records that we believe the in- ; 


livestigator should use all the d macy as possible to try to 
obtain this information. 

| Shall I go on? "If the person or agent in J 
10 icharge refuses inspection on the basis that the information is 
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not engaced in interstate commerce, the investigator should 


inform him that the injunction, as well as the Pederal Food 


13 jand Cosmetic Act, authorizes the T.D.A. to inspect to deter- 


lmine the status of the firm. 
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think that is enough: did you receive tose 
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instr uctions from your supervisor prior to October Va £29752 
v7 A, Yes, I did. 

18 Cc. And did you rea? those instructions from your 
19 |Isupervisor prior to October 7, 19757 

20 A Yes, 


21 qc. Were those instructions discussed with your 


22 ppupervs sor at any time prior to inspection? ‘ 
j + 
23 A. Yes, 
24 G. And when you inspected the premises on October 
25 7, Gid you have another agent with you? 
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that out 
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the Diapulse 


it’s located in what you 


A two story building and firn, 
is located on the second floor. We proceed up 
and entered 


into the hallway doors. 


anybody at the corporation when 


office window. 


believe it's Mr 


‘-. Solomon, 


spell that, do you 


I really couldn't 
t written out. 


you have a conversation witna Mr. Solom.u,.:: 
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was the nature and what if anything did you 
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lbay to him a hat time? 


initially we asked him if Mr. Jesse 


Ross 
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president and he told us that Yr. Jesse Ross was out of the 


country. From the records I had learred there was also a 


“Mr. Syler, also associated with the 


{f he was president. 
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] C Did you read any portion of that section to Mr, 
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| aN 2es, I did sy 

re would you please pick up government's Exhibit 

No. 2 and read to the Judse and jury the exact language that 

you read to “r. R6ss on October 7, slowly? 

uN "The defendant, Diapulse Corporation of America, 


a corporation, shall: 
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| Grant duly authorized officers and employees of 
lthe Food and Druq Administration free access to any of its : 
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aN I told him that I did not see anything in here 
which indicated that Mr. Jesse Ross had to be present at the 
time of inspection. 

C When you say in here, you are talking about the 
injunction? 

A “es, that’s correct 

C And what if anything did Mr. Ross, Joseph Ross 


say or do after you read that provision of the injunction to 


him? 


A ie simply reneated that Mr. Jesse Ross's 
nmresence was cessary. 

Cc And did he allow you to inspect the premises 
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A No. 

C What if anvth‘ng did you do after he did not 


Allow vou to inspect the premises? 
point it seemed fruitless to continue 


and we cot un to leave. 


C An? did you leave? 
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I asked him if he would provide access to the 
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triel, U.S.A. versus Diapulse “‘orporation. 


THE COURT: The Plaintiff's attorney is 


Cyril Hyman and for the defendant is Copal Mintz. The 


witness is Murray L. Kurzman. 

( Whereupon the Jurors enter the courtroom) 
THE COURT: It is now two twenty and 

Kr.Joseph Ross isn't here. 
MR. MENTZ: I thought I left a paper in 


the restaurant and he went over to look for it. He 


THE COURTs Oh, hee he te. 


m- > ‘kT AD warms eee 
MR. MINTZ OF MR. KURZ A: 


Q fr. Kurgman, on Octobe~ 7. did you have with 


' 
you some identification? 
f ves, I dic. 
Q Will you produce ther... please. 
Tiiz COUrPT: Does it happen to be the 
same one? 
| 
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documents that he produced. 

were provided to -- 
NR. MINTZ: I have 

photo. 

They are p 


man's ide 


THE COURT: Let's make 
THE COURT CLERZ Y 


you € 


on October the 7th? 


to the 


fb Yes. 
¢ Do you have a cony of 
f The orisinal ifr. 
copy. 
C I show you a naper en 
th: vaper thet yo handed to :ir. 


Copies of the document 


objection to having a 


art of the Bill of 


ntification should not 


in 


howed to Hr. Joseph Ross 
correct. 
+ did you hand hin any 
that or the oricinal? 

Rose has. I have e szerox 
ask you whether that is 
J0 1 Rose on October th 


, a 
= -131} 
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A at's correct. ‘That is it. 
Q And the name? 
A pochney( Phonetic) 
© Signed by Mr.BOchney or by you? 
A First his name then by me, 
MR. MINTZ: lIoaffer that in evidence. 
MR. HYMAN: No objection. 
THE COURT CLERK: Defendent's Exhibdit B. in 


MR. HYMAN: First signed by Mr.BOchney then 


Tim COURT: I take it you ought to ask whether 


the underlining, the underscoring was part of it at ‘ 
the time you presented it to Mr. Joseph Ross. 
MR. MAINTZ I understand. 
THE COURT: You might es well ask hin. ; 
? 
MR.MINTZ: All right. I call your attention 


to some penciled not4tions on the margin. Were they 


on this vaper when you delivered it to him? 


TE WITNESS: No, thez were not. 
C fnd the underscoring wac not on it? 
A That was not on it. 
¢ Wes the underscoring there during the time that 


7 . _ — . ‘eo FJ +n © 
you were there on October the 7th‘ 


EE 
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A No, it was not. 
C Now, Defendant's Exhibit A merely says that 


you were-- what does it say; can you tell us , the lower 


one? 

A The lower one is merely an identification, 
It provides my picture, my signature and when the creden- 
tial expires. The top one has some writinz. 


Q The lower one identifies you es an employee cf 


C The upper one sets forth your authorization? 

4 Yes. 
4) May I read the authorization. 

MR. MONTZ: Department of H.D.- withdrawn. Public 
Health Services: This is to eertify that 


Murray Kurzmen was photosraphed end his sicnature 


eppears below,>. Es is a duly accredited trained ozent, 


specifically authorized to have access to an keep «<. é. 
et r * ; 
and verify any reports and-records, vel 
4 f/f . ins 
4 


Under.requirementss 505 requirements or judzonent or 
, : / 


507 D or Gof the Federal Food aad Drug and resnective 


Ast as menttoned,, it is authorised to administer onths 
/. > 
enc affirmation and to act within the Connissioner with 
A 
Z 4+ 


= i 
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edministrative by the Food and Drug Banteetee. 
Q Now, 1s there anything on thse credentials 
which refers to the juncture? 
THE COURT: The document speaks for itself. 
Now, that's the form Two Hundred C? 
THE WITNESS: That's correct, your Honor, 


THE COURT: Did you exhibit Two Hundred B, 


THE WITNESS: I believe Two Hundred B, ic 
another authorization for other investigators. Two 


hunzred A is,I belicbe, the one with the picture that 
MR. MOMZ: May I read Defendant's Exhibit B to 


THE COURT: Let's make a dozen copies or more 
end give it to them. Go anend. 

FR. HOTZ: I won't read it ell. This reads 
as follows: ‘The name gatizied is Joseph Ross, 
Department of Health, Educetion and Wel? e, Public 


Health Service Food and Druc Administration. Nene. 


anes POR aE eS ae eR ae ee eee 
Or Americe, 1045 Ford Nevads Street, lew Hyde Park, 
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hereby given pursuant to section 7O4A of the F.D.A. 
Administration 21, U.S. C now ¥O4A and or part P | 

in the part of Services, 42USC 363 and 364. There 4 | t 
are the signatures, then 704 of the F.D.A and 21 USC 
374 are quoted below. 704A for purposes of enforce- 
ment of this act, officers or employers duly distinguished 
by the secretary, upon presenting and appropriate 
credentials and a written notice to the owner, operator 
or agent in charge or authorized one to enter at 
reasonable time any factory, warehouse or establish- 
ment in which rood, drugs, devices or cosmetics or 
manufacture, processed, packed or held for introduction 
into interstate commerce or efter such introduction to 
enter eny vehicle being used to transport such food, 
dwug, cevice or cosmetic in interstate commerce and 
two, to inspect at reasonable time and within reason- 
able limits and reasonable manner such factory, ware- 
house, establishment or vehicle and all equipment 
finished and unfinished material contained in and 
labeled therein. 

Q How long, withdrawn. How much time did you 


spend at the premises of Diapulse in October the 7th after 


Mr. Joseph Ross arrived? 


Pas sé 
Trial Transcript | 0» U 
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A Perhaps a half and hour. ; 
Q Did you have an recording device with you? 
A No, sir. 
Q What equipment, if any, did you have with you? 
A Just my briefcase and some papers. 
Q What was in the brief case? | 
A Copies of injunctions, booklets contain- : 
ing notices of inspections, road maps; that's all parapha- | 
; nalia. 
Q No camera? 
A lio camera. 
Q I believe you testified that at one point or 


another during that half hour you read to *Mr. Ross a 
portion the injuction? 
h That's correct. 
THe COURT: A what? 
MR. MENTZ: A portion of the injunction. 
Q Did you, at that time while reading, have a 


complete copy of the injunction? 


A Yes, I did have. 
Q Do you have it with you now, what you aia at 
that time? 
A lio, sir, I don't. 
Q Did your corpanion have any equipment with him? 


[est] 
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A The same equipment that I would have 


hed that I just mentioned, 


Q Nothing else? 
A No, sir. 
Q Mr. Joseph Ross was polite? 
A Yes. 
Q Ke answered your miestions? 
A Yes. 
Q You referred to some machine that have been | 
sent out for investigatory purposes? 
a That's rect. 
Q 4 you know on October 7, 1975 that those 
machines were +111 in the possession of the University 


of Virginia? 


fh No, sir. 
Q Had you been given any information on that? . 
A That they may be at the University of 
Virginia? 
Q Yes. 
f. No, sir. 
Q Did Mr. Ross tell you that they were in the 


University of Virginia? 


A No. 


Q What did he say? 
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A Well, he told me thet they've been taken 
out of stock and he provided the serial numbers on then. 
That's about it. 

cay Didn't he tell »ou also that those were sent 
with the permission o* the P.D.A.? 
A Yas 
Q And that fill reports had been made on them to 
the F.D.A.7? 
A What sort of reports? 
I'm asking what he told you. 


fh There was nothing mentioned about 
Did you ask him where the machines were 


A No. 


Q You don't know whether ther were on the premise 


or not; whether they were in the premise? 


f. My infoiwation was that they've been sent 
to the University. I don't knew that. I had no further 
information. 

Q You had no information that that had been 
returned? 

A No, sir. 


Now, on Octoberl5, did you again exhibit your 
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crddentials that are in evidences Defendant's Exhibit A? 
fb. Yes. 


And did you hand him any papers? 


A I-- We issured @ second notice of inspec- 


tion to Mr. Jesse Ross this time, 

Q And the same form and consent es Defendant's 

Exhibit B? 
THE COURT: Except eas to the date I assume, 
MR. MINTZ: Yes. 
They were identical? 
A This time Mr. 
on the top. 

Q I show you one of the documents which are 
eddressec to } Jesse M.M.I. Ross end ask you if that's 
the document? 

A Yes, sir, it is. 

MR. MOVTZ: I don't think it's necessary to 
offer it into @vidence., I'l] make-- offerit into 
evidence. 


THe COURT: Why not make it Defendent's Exhibit 


is COURT CLERK: Defendant's Exhibit Bl in 


tober 15th, did you have any 


-139- 
Trial Transcript 


Kurzman/ Cross 


equipment with you other than what you previously des- 
cribded? 

A The same equipment. 

And your co-worker? 

f The same thing. 


How much time did you spend on that éngage- 


A I believe it was in the order of twenty 
minutes. Well, from the time we entepito the time we 


actually left was twenty minutes. Notice ten mtnutes 


during the course of time. 
Q jas Mr. Jess Ross there theaughout that period? 

A Yes, he was. 

Q And Mr. Josep: Ross was there throughout that 
period? 

A Initially Mr. Jesse Ross introduced hin- 
self to us when we were ushered into the conference roan 
end Mr. Jesse Ross began reading our credentials into the 
tape recording. At about that time Mr. Joseph Ross entered 
the room and remained throughout the course. 

Q And the recording was made in your presence? 
A That's correct. 
IR. MINTZ: I would like to present the record- 


ins, if your honor please. 
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HYMAN: Objection. 

COURT: OUt loud or? 

MINTZ: Yes. 

HYMAN: This man didn't make the recording. 
If they want hin to bring the recording let the man 
who made the recording get on the stand and do it. 
I think this is not the proper way. He was just a 
party to the recording. He doesn't know if it was 


cocumented. 


? 


THE COURT: We can excuse the Jury by his 


presence. Then he can tells whether it's a reason- 
able fair representation of what was said in his 
presence by himself and others on the occasion cr 
this meeting. | 

Excuse the Jury and conduct this and see 
whether it is or not. 

Do not discuss this case amongst yourselves 
anybody else until the case is given to you. 

I'm thinking about audibility. Why don't we 
have someone sit fourteen feet and someone in the 
7th seat. Put it in the play of the maximum audibility. 
( the tape is now playing) 

VOICE: The date is the 15th of October, 1975. 


I have before me two gentlemen from the F.D.A. 
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The name is; what is your name? 

MR. KURZMAN: Murray Kurzman KU RZMAR. 

VOICE: What is your name? 

MR. BAUKNEY: Harry Baukney. 

VOICE: BAUHNE Y? 

MR. BAUKNEY: No, BAUKEKWN 

VOICE: Harry Baukney3 

MR. BAUKNEY: Correct. 

VOI6B: For the record I want to indicate-- You 
have no objection to our recording this conversation 
50 that we'll have an accurate recording of what is 
said. 

VOICE: Before I can make that statement I think 
perhaps I better check withmy office. 

VOICE: All right. If you will take the tcle- 
phone over there, I'll be very happy to let you call 
your office. 

VOICE: Okay. 

VOICE: For the record you made a telephone 
call to your office. 

VOICE: That's correct. 

VOICE: And what was their answer? 

VOICE: That we may proceed, proceed so that 


may go ahead . 


142 
T.ial Transcript 


Kurzman/ Cross 


VOICE: So that we may go ahcad and record 
wnat took place. 
VOICE: We showed you our credentials Mr. Ross. 
We have a notice of inspection=- for the record can 
€ we have the correct spelling of your name, Jess and 
Ro- double S, is that correct? 

YOICE: That is right. 

VOICE: Do you have a middle initial? 2 

VOICE: NM. I. 

VOICE: We are presenting you as required by 
low, with a Notice of Inspection. It has our name as 
well as yours and the time, 10:35 a.n., also 
Mr. Joseph Ross, Vice President (Inaudidility) 

VOICE: Shall I proceed? 

VOICE: Yep. 

VOICE: Okay. As to the duly authorized represen- 
tetive subject to the F.D.A., we herein request, at 
this tire, that you sign to meke en inspection of the 
premises, records and production of The Diapulse 
Corporation of America. 

VOICE: So, you know fron the statement made in 
your Inspection Notice here-- I'd like to read it 


for the record. " You're allowed to make and inspection . 


at reneonable times, any factory, warehouse or establish- 
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fn which food and drug devices or cosmetics are 
mamufactured, processed, packed or held for intro- 
duction into Interstate Commerce. At the present 
time we're not manufacturing or selling or introdu- 
cing amything into Interstate Commerce. So, there- 
fore, we have nothing to show you. 

VOICE: We areprepared, in this case, to 
advise you that it is our feeling that this refusal 
of yours is a violation of the Food, Drug and Medica-~ 
tion Aet as well as the terms of the injunction. 

VOICE: I'm requesting you to state how and 
why? 

VOICE: This is what we've been instructed to 
tell you. We are not prepared or in a position, 
personally, to advise you. Ve are not in a position 


to interpret the law or definition of the Interstate 


As a matter of fact, I believe that we 
ere not refusing. We are answering your questions. 
We are simply telling you that we had (Inaudibility) 
for interstate Commerce. We are not refusing you an 
insvection. We are not refusing you anything. We have 
nothing to show you. 
VOICE: As I understand 


reflects backwards 


144 
-~144 


Trial Transcript Wa 5 | 


Kurzman/ Cross 


VOICE: Well, according to the interpretation 
of our attorney, they differ with you. So there- 
fore, let me follow the direction of ::our attorney. 
And I would suggest, strongly suggest to you that any 
request or any questions which you wish to answer 
be submitted to us in writing s0 that we can subnit 
it to our attorney and he will direct us whether or 
answer or not to answer any questions. 

VOICE: Very well, since you-- we have that 
understanding that you are refusing inspection at the 
current time-- 

VOICE: We're not refusing inspection. You keep 
on saying that. It's not correct. You ere asking 
us to shoyv you our reeords concerning Interstate 
Commerce or anything we may cxport for Interstate 
Commerce. We say we don't have anything for Inter- 
state Commerce. 

VOICE: If that's the case then obviously 
there's nothing further to be gained by any further 
discussion and we are prepared to leave now. 

VOICE: Okay. 


VOICEEL Thank you. 


VOICE: Oxay thank you. End of Tape. 
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MR. HYMAN: I have no objection, your Honor, 
to the tape recording. 
THE COURT: If you can find out where it 
begins now. 
MR. MINTZ: Theee seems to be two volces, 
Mr. Jess Ross and Joseph Ross. 
THE COURT: You can iientify your own voice, 
THE WITNESS: Yes. 
THE COURT: Did Mr. Baukney speak at all? 
THE WITNESS: Yes. 
THE COURT: I thought I heard two Govern- E 
ment voices. 
MR. MOVTZ: There's elso two defendant's voices. 
MR. HYMAN: Yes. 
THE COURT: Are you sure it's back at point 


Q Well, you say this is an accurate recording of 
what trenspired? 
A Yes. 
THE COURT: What did you want to inquire? 
Let me take this tepe recording and ask you at the 
end of it whether or not that's what occurred in your 
presence and can you identify hoy many Speakers there 


were all told end who spoke. 
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MR. MOVTZ: Do you want to have Jess Koss act 
as engineer in charge; trith your honor's permission. 
THE COURT: First, ask the questions. : 
( The jury re-enters the courtroom) 
*/_ Mr. Kureman, you have heard recorded or repeat- 
ed the recording that we're about to offer in evidence; 
is that an accurate recordirm of what transpired? 
A Yes, it is. 
MR.MDOWTZ: I offer it inevidence and ask tha: 
it be played. 
THE COURT: Well, the best way to offer into 
evidence; it hasn*t @entranscribed I take it? 
MR. METZ: Except by the Stenographer. 
THE COURT: You have not prepared a transcript? 


I'm not so sure that it's absolutely correct. You 


may show that, if you will, why not @ive it to 
Mr. Hyman so that he can follow this and perhaps 
that might be~- if the transcript is satisfactory. 
The tape, the eassette will be received in evidence. 
THe COURT CLERK: Defendant's Exhibit C in 
Evidence. 
( The tape is being played again) 


VOICE: The date is 15th of October, 1975. 


747 
Trial Transcript 


Kurzman/Cross tex i] 


I have before me two gentlemen from the F.D.A. 
The mame is; what i#your name? 

MR, KURZMAN: Murray Kurzman KU RZMAN 

VOICE: What is your name? 

MR. BAUKNEY: Harry Baukney. 

VOICE: BAUHNE Y? 

MR. BAUKNEY: No, BAUKNEY. 

, VOICE; Harry Baukney? 

MR. BAUKNEY: Correct 

VOICE: For the record, I want to indicate-- 
You have no objection to our recording this conversa- 
tion so that we'll have an accurate recording of what 
is ssid, 

VOICE: Before I can meke that statement I 
think perhaps I better check with my office. 

VOICE: All right. If you will take the tele- 
phone over there, I'll be very happy to let you call 
your office. 

"OICE: Okay. 

VOICE: For the record you made a telephone 
call to your office? 

VOICE: That's correct. 

VOICE: And what was their enswer? 


VOICE: That we may proceed, proceed s0 that 


we may go ahvad. 
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VOICE: So that we may 40 ahead and record 
wint took place. 

VOICE: We showed you our credentials, Mr. Rose. 
We have a Notice of Inspection-- for the record can 
we have the correct spelling of your name, Jess and 
Ro- double 8; is that correct? 

VOICE: That is right. 

VOICE: Do you have a middle initiel? 

VOICE: M.I. 

VOICE: We are presenting you as required by 
law, with a Notice of Inspection. Ithas our name as 
well as yours end the time, 10:30 a.m., also 
Mr.Joseph Ross, Vice President (Inaudibility) 

VOICE: Shall I proceed? 

VOICE: Yep. 

VOICE: Okay. As to the duly authoiiced repres- 
entative subject to the F.D.A., we herein request, at 
this time, that you sign to make an inspection of the 
premises, records and production of the Diapulse 
Corporation of America. 

VOICE: So, you know from the statement made in 
your Inspection Notice here-- I'd like to read it 


for the record. "You're allowed to make an inspection 


et reasonable times, any factory, warehouse or establish- 
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ment in which food an1i drug devices or cosmetics are 
manufactured, processed, packed or held for intro- 
duction into Interstate Commerce, At the present 
time we're not manufacturing or selling or introduc- 
ing anything into Interstate Commerce. So, there~ 
fore, we have nothing to show you. 

VOICE: We are preparec, in this case, to 
advise you that it is our feeling that this refusal 
of yours is a violation of the Food, Drug and Medic.- 
tion Act as well as the terms of the injunction, 

VOICE: I'm requesting you to state how and 
why? 

VOICE: This is what we've been instructed to 
tell you. We are not prepared or in a position, 
personally, to advise you. We are not in a position 
to interpret the law or definition of the Interstate 
Commerce. 

VOICE: As a matter of Tact, I believe that we 
are not refusing. We are ans» sring your questions. 
We are simply telling you that we had (Inausidility) 
for Interstate Commerce. We are not refusing you an 
inspection. We are not refusing you anything. We 
have nothing to show you, 


VOICE: As I understand it, at the time of the 


injunction reflects bacikvards as well as to the prese 
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VOICE: Well, according to the interpretation 
of our attornev, chey differ with you. So, there- 
fore, let mse follow the direction of our attorney. 
And I would suggest, strongly suggest to you that any 
request or any questions which you wish to answer 
be submitted to us in writing so that we can submit 
4t to our attorney and he will direct us whether -to 
anewer or not to answer any questions. 

VOICE: Very well, since you-- we have that 

understanding “hat you are refusing inspection 
at the currect time-— 

VOICE: We're not refusing inspection. You keen ‘ 
on saying that. It's not correct. You are ask ng 
us to show you our records concerning Interstate 
Commerce or anything we may export for Interstate 


Commerce. We say we don't have anything for Inter- 


VOICE: If that's the case then obviously there's 
nothing further to be gained by any further discuss- 
ion and we are prepared to leave now. 

VOICE: Oka, 


VOICE: Thank you. 


VOICE: Okey thank you. End of Tape. 
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ay Mr. Kurzman, is that an accurate recording of 


what transpired on October the 15th, in your presence? 


A Yes, sir. 
Q Did you report the substance of that to your 
superior? 
A Yes sir, we did. 
Q Did you, at any time, ask to take further 
action? 
A No, sir. 
Q They did not take any further action as far as 


Diapulse was concerned? 
A That's correct. 
MR. MINTZ: No further questions. Your Honor 
just to kote there are four voices. 


THE COURT: Yes, you can ask the witness. 


Q How many voices were there in that recording? 
A Four. 
Q Whose were they? 
A Myself, Investigator Baukney and Mr. Foss, 


Jesse and .oseph Ross. 


Q Whatever appeared there; whatever is recorded 


there on behalf of R.D.A. was eitheryour voice oryour 
essociate's voice? 


A That's correct. 


BEST COPY AVAILABLE 
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g Everything was by Mr. Joseph Boss or Jess Ross ~ 
in the presence before you? 
A That's correct. * 
MR. MINTZ: No further questions. 
I like to have this marked as an evidentiary transcript 
of the:tape. It's satisfactory to the Government that 
in substance. 
MR. HYMAN: I have no objection. Obviously if 
there was any discrepancy the recording will have to 
prevail over what eve. appears, 
THE COURT: Unless you gentlemen agree that this is 
& faithful transcript. But, in the absence of any 
such agreement what was on the tape would solely be 
determined by what you heard or anybody heard on the 
replay and not the transcript. The parties agree that * 
the transcript is faithful transcript of what's on the 
tape then we obviously make it a little easier for 
you to deal with, 
THE COURT CLERK: This is Defendant's Exhibit 
C -- Government's Exhibit 3 in evidence. 
RE DIRECT EXAMINATIUN 
BY MR. HYMAN: 


Q Now, sir, on October 15th eas verified by the 


tape recording which would be a verbatim vranscript of what 
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occurred and not a report. Isn't 1% a fact, sir, that 


you talked about the injunction in question on two 


occasions? 
A That's correct. 
Q And you used the word injunction, is that 
correct? 
A That's correct. 
Q You also used the word Food and Drug Law, is 


that correct? 

A That's correct. 

Q What did you syj can you read to the jury that 
phrase that you told Mr. Koss; your authority for being 
there. 

A We were prepared in that case to advise :ou 
that it is our feeling that this refusal of yours is in 
violation of the Food, Drug and Cosmetics as ‘well as the 
terms of the injunction. 

Q As well as the terms of the injunction; is that 
what you told Mr. Ross? 

A That is it. 

MR. HYMAN: I have no further questions of this 

witness. 


Fxcept that, your Honor, prior to his being 


cross examined and prior to his testimony, I handed 


“ESE 

. . * on : ( 
Trial Transcript 
Re-cross/ Kurzman 


over to Mr. Mintz Thirty-five hundred material which he 
did not mark. In order to preserve the record on appeal 
or future date I'd like to have it marked. 
I have no further questions. 

RE-CROSS EXAMINATION 
BY MR. MINTZ: 

Q Did you have in your possession a copy of the 
injunction on the 15th of October? 


A Yes. 
Q You didn't take it out? 
A No. 


MR. MINTZ: Nothing further, your Honor. 
THE COURT: You're excused, sir. 
( Whereupon the witness is excused.) 
HARRY R. BAUKWNEY, heaving been duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. HYMAN: 


Q For whom do you work, sir? 
A I work for the F.D.A. 
Q In what capacity? 
A I'm an inspector exn.a Consumer Safety 
Officer. 


Q And on October 15th, 1975, were with 
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Mr. Kurzman? 

A Yes, I was. 
8} And were you the co-inspector of the Diapulse Plant 
on the 15th of October? | 

A That's correct. 


Q And also on October 7th? 
A Yes, sir. 
Q And were you sitting in court this morning 


when your co-inspectcr testified on the stand? 


A Yes, I was. 
Q Did you hear the questions I asked him and the 
enswers? 
A I did. 
Q And if I was to ask you the same questions would 


you give us substantially the same answers as your co- 


worker? 
MR. MINTZ: Obdjection,. 
THE COURT: The dbjection must be sus- ; 
tained. The question is multiple in forn. 
Q Did you hear the answers-- okay I'll withdraw 


that series of questions and we'll come back to it again, 
Did you attempt-~ were you given instructions sometime 
in July of 1967--75 ? 
A Yes. 
Q To do something with the Diapulse Corporetion? 
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A Yes, I was. 

MR. MINTZ: I object. 

THE COURT: No, I think it is not in the charge 
but if it srefers to the episode it has still and 
evidentiary place in the record. 

MR. MINTZ: That was threemonths before. 

THE COURT: Yes. 

MR. MINTZ: And it seems to me it's bringing in 

e evidence on a charge which your Honor dismissed. 

THE COURT: No question about that. There is 
no charge for this jury except with respect to 
October 7th and one with respect to October the 15th. 
On the question of mental approach and attitude it 
has and evidentiary place for the jury might so con- 
clude. 


MR.MDIYTZ: I respectfully except. 


MR. HYMAN: Mark fjor Adentification a copy of 
telegran. 
THE COURT CLERK: Mark for identification es 
Plaintiff's Exhibit four. 
Q Sir, I show you a teletype, Covernment's Exhibit 
four for identification and ask you if you can identify 
that document? 


A Yes, I can. 
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& And what is that document? 
A It is an assigmment teletype from 


Washington instructing us to conduct-- 
MR. MOITZ: Objection to the -- 
THE CORT: He's just describing the character 


of the assignment. 


1 A Tt's an assignment teletype. 

& Did you receive that teletype? eo 
A Yes, I did. 

Q And was that assignment assicneu to you? 
A Yes, it was. 

Q On what date did you receive that assignment? 
A I received it on or about July the 

Second, 


MR. HYMAN: I offer it into evidence, 
MR. MINTZ: I object. 


THE COURT: Well, you have to look st it first. 
MR. MINTZ: I'm familiar with it, your Eoaor. 
THE COURT: May I see it. 
MR. MONTZ: Your Honor, I anouns that was in the , 
Bill of Particulars, now I am informed to the contrary. 
THE COURT: I don't think sc. The text of it 
wes unfamiliar to me. 


MR. MDOWTZ: May I have time to read it? 


} 
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THE COURT: It is in the Bill of Particulars. 
MR. HYMAN: It was in the Bill of Particulars. 
THE COURT: It's the first of the two. 
MR. MINTZ: It's dated June 18th. I was misled 
/. of the date specified by the witness. 
THE COURT CLERK: Government's Exhibit four in 
evidence. 
G Now, sir, prior to-- Did you make an attex=pted 
insvection of Dispulse Corporation in July? 
bh Yes, I did. 
© And prior to that atte-pted inspection you re- 
ceive: instruction fron the F.D.1.% 
4 Yes, we cid. 
C I asx you to read to the Jury and to the Court 
the instructions starting with Paragreph Five D Two; can 
you read it or do you want a printed copy? 
1 THE COURT: The Bill of Particulars might be 


easier to reed. 


és Shall I read thet paper? 
C iio, from here(Indicatincz) risht to the end. 


Im. MOMZ: If the Court please, this is over 


rv objection I take it. I objected to the receotion 


THE COURT: The objection was overruled. It was 
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im. MONTZ: I just wanted to make that 


A Paragraph 5D2 of the above injunction 
requires and accounting of all EY devices and kits 
including those not returned. 60 far as we are cware 
2 @ 
no such accounting has been provided. All sinelannettioi 
in the permanent injunction have know been-- I'm sorry I 
cen not read the next few words. 
C Therefore failure-- 

f Failure te comly puts them in vilation 
or the injunction. If we can establish that they are in 
viclation of permanent injunction then we will be pre- 
pared to go before the court and seek redress. (B) ‘DEP 
cuestions the investigator assigned to rare the insec- 
tion to familiarize then with the case and icel free to 
contact BMDER Niechael Madlock(Phonetic) 301-443-6686 or 
Pan Beardly(Phonetic) 401-443-4032. I? any problezs ere 
encountered curing the inspection the permanent injunction 
sicned by Judge Deoling on July 18, 1974, remains in full 
effect following affirmation of the court by the court of 
eppeals pursuant to section 53 of the injunction. ‘The 
P.D.A. is authorized free eecesse to inspect the defendant's 
o-fices, plants, factory, warehouse, storaze facility or 


other establisments and to inspect all permanent ecuipn- 
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ment finished and unfinished material containers and 
labelers. Page Three, there ineludes copies and extended 
to all things, including records, files, papers, processes 
end facilities bearing on whether any prohibited devices 
have been or are being mamifactured, assembled, processeé , 
packed or transported. In addition to the copies and 
notices of the injunction which Diapulse was obligated to 
sent out. Section PourD one of the permanent injunctions 
required the Diapulse Corporation of America by October 
18th, 1974, to cause to prohibit devices of Section 2E?- 
paragran(3/EMP a modification kit). It further states those 
prohibitable to be returned to their headquarters or other 
suitable facilities as provided by the Food end Drug 
Administration. To date the Diapulse Corporation of 
fmerica has not requested F.D.A. approvalyfor any other 
suitable facilities. Therefore, we assume all EM? modi- 
fication and label should heve been sent to the firm head- 
quarters et New Hyde Park, New York. We believe that the 
district should take all steps necesesery to enforce para- 
craph 53 of che injunction to obtain totel accountibility 
on shipment and return under this recall. We are pro- 
vided copies of all materials received by BMDEF on this 
recall. The 160 days required under the permanent injunc- 


tion for the firm to have madea final decision as to whether 
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they were going to destroy or salvage the returnec 
devices has now passed and the -- shall I go on? 
Q Yes. 

A of your inspection will have a definite 
impact of further actions as indicated in this matter, in 
response to Nicto (Phonetic) R and R 282675, we are now 
essigning the recall number to the action undertained by 
the firm Mr. Patterson of GCr. One egrees that reference 
to a recall be deleted. 

Q Now, sir-- 

MM. "TZ: Just a moment. I move to strike 
out everything - every assertion that this witness 
has read from that paper alledging any failure to 


comply with the injunction. There is no proof of that 


what soever. ‘.is witness doesn't know anything 
evout it. Here we have a series of allegations of 


provisions that have not been complied with. 


“Hs COURT: None 4f it is a question of whether 


it should be or should not be striken out. We are 
concerned in this case solely and only with the 
question of whether or not the inspections allegedly 
requested on October 7 and October 15th were or were 


not refused. That's all we ere concerned with. If 


the Government is going to show thet the inspection 
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requested were authorized inspections. In other 

words, that it wasn't some idea as, "I'll run out and 

take a look,” but that they were authorized. Thi 

is received in evidence, solely and only to show 

that there was an assignment authorizing-- sent from 
Washington and later assigned to Mr. Baukney and 

I take it in the second instance to Mr. Kurzman and 

Mr. Daukney. Now, the other material in here, the 
recitation of what the F.D.A. believes, the compliance 


and non-compliance with the provision of the injunction 
is beside she point, utterly beside the point. 

I? you wish, you can file it in the back of 
your mind. It wasn't pursusnt less they note that 
they have a notation for it and they were in there 
seeking and inspection for the reason. That's all 
that was done for the reason. 
Q Ilow sir, did you comply with the instructions 

that you received in that telegran? 
IR. MINTZ: I object to that. 


Did you look at the records of Diapulse Company? 


© 


4 I mysel?? Yes, we reviewed the file 
end in the office and we went through a copy of the in- 
Junction which was also in the file. 


Q And did there come a time on July 2nd, 1975 
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that you attempted and inspection of Diapulse Company? 
A Yes . 


MR. MEYTZ: I Object to that. 


THE COURT: What date did you say? Can you ask 
the question egain,. 
PR. MINTZ: Objection. 
Q Did there come a time in July of 1975 that you 
attempted and inspection of Diapulse? 
THE COURT: No, did you go? 
THs WITNESS: On July 2nd we went to the 


Diapulse (orporation. 


Q And who accompanied you at that time? 
A Investigator Fred Lasar (Phonetic) 
Q That's the investigator who just testified. 
A No, it is not. That's somebody else. 
Q That's somebody else, is that right? 
A Yes, sir. 
Q And on July 2nd did you go to the Diapulse 


Corporation? 
A Yes, we did. 


Q And who spoke to you from the Diapule Corpor- 


Im. MINTZ: I object to any further reference "4 


1¢ 
id é¢ 


Baukney/Direct 


THE COURT: Overruled for the reason already 


assigned; for the reason earlier asaigned. 


A We spoke with Mr. Jesse Ross. 
Q And did you issue a Notice of Inspection on 
July 2nd? 
A Yes, we did. 
Q And did you tell Mr. Ross anything else besides 


the Notice of Inspection? 

A We told Mr. Ross that we were there to 
inspect the premises under the provisions of the injunc- 
tion. 

Q Did you read him the Notice of the Provision of 
the Injunction on July 2nd? 

A No, we did not. 

Q You specifically told him you were there pur- 


suant to the terms of the injunction? 


A Yes, I did. 
Q And what if anything did he say to pou about 
that? 
A He said that he was not going to permit 


an inspection. 


Q Now there came a time-- did you leave the 


premises on July 2n¢c? 


eine BEST COPY AVAILABLE 
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@ And did there come a time when you went back 
to Diapulse Corporation on another occasion? 
A Yes. 
What oceasion was that? 
A We went back to the Diapulse Corporation 
on October 7th. 
Q And what agent accompanic? you on that day? 
f Investigator Kurzman and myself. 
© And was their an officer of the corporation 
there on Octover 7th when you visited the Diepuise Corpor- 
ation? 
A Yes, there was. It was Mr. Joseoh R.Ross. 


C 


f£nd on that occasion did you issue enother 
notice of Insnection? 

£ Yes, we dic. 

C And on that occasion did your co-inspector 

read from some documens? 

hi Yes, he did. 

What doemnent was read? 

He read from the Injunction Decree. 
a uid you hear hin read from the Injunction 

Decree this mornings? 
A Yes, I did. 


Wes that the sum and substance, the record he 


BEST GOPY AVAILABLE 
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usea on October 7th? i 
£4. Yes, sir. a 
a S, 
Q And what if enything did Mr. Ross, Joseph Ross o 
espond when he was reading the injunction decree or — 


provision, 5B of the ‘njunction decree, having to do with 


inspection? 
A I don't recall what he said. 
Q Yow, did there come a time that on October 15th 
you again visited the Diapulse Corporation? . 
é Yes, again with Investigator Kurzman. ‘ 
=< Q Did you issue a Notice of Inspection again? | 4 
fA Yes. 
Q And on that occasion Mr. Jessc Ross taped the 


\ interview; is that correct? 


4 


\: A Yes, he d7d. 
RA 
P @ Did you hear the tape interview in court before? eet 
ae eM 
fh Yes. a a 
b] 
Q Is that substantially what happened at that 
point? 
A Yes. 
Q Was liz. Jess Ross advised that there would be 
a 
violation of the terms of the injunction? 
= MQ. MOMZ: I object tv that as leading, 


your Honor. 
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THE COURT? Well, is that the portion that is 


wie 


on the tape. 
MR. HYMAN: May I have Exhibit three please? 
Q I show you Government's Exhibit Three ‘{n 
evidence and ask you to read a transcript where it says 
F.D.A., this paper over here. 
f We were prepared in that case to advise you 
that it is our feeling that this refusal is a violation of 
the Yood, Drugs and Cosmetic Act as well as the terms of 


the Injunction. 


Q Yas that statement made at that meeinzg? 
ra Yes, sir. 
. Q Did you hear it? 
A Yes, sir. 
Q Is that a correct transcrint of the conver- 
sis sation? 
i A I believe 1t is. Yes, sir. 


MR. HYMAN: No further questions. 
CROSS EXAMINATION 


e 
BY MR. MINTZ: 
Q What responses were made to that statement? 
A Jesse said that he's questioning to 


State how end why. 


0 And whet was the response to that? 
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A Qur response was that we were not 


euthorize to discuss this type of thing. 


Q Now, on July the 2nd did you exhibit any creden- 
tials? 
* A Yes, sir, I @id. 
Q Do you have the credentials which you exhibited? 
A Yes, sir, I do. 
Q Please let me see then. 


MR. MINTZ: I offer into evidence the creden- 
tials exhibited to me. 

THE COURT: It's acceptrble to me. 

MR. HMMAN: Pursuant to the court order, 
the photostats were made pursuant to the court order. 
It's a violation of-- 

THs COURT: For obvious reasons one: is not 
allowed to counter?iz one of these(Indicating) the 
statue says or make eny copy of it. Well, it's 
pretty. ewkward at the moment. So, it must be cleerly 
understood that we are not counterfitting. We are 
making a copy for court purposes. 

THE COURT CLERK: Now, Defendant's Exhibit DP 
in evidence. 

MR. MOWTZ: I will enter and stipulate, if 


li>. Hyman egrees, that these are exactly the sere 
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form as exhibited. 

MR. HYMAN: I'1l have to look at it. 

THE COURT: I take it that would be a 200 C and 
200A; is that right? 

MR. HYMAN: It is so stipulated; if your honsr 
please, except for the name and date. 
Q Did you show any notices on July the 2nd? Did 


you issue any notices? 


£ Yes, notices of inspection. 
Q You don3t have a copy of 4t with you? 
A I believe I have a copy of it. 
g Will you produce it, please. 


( Wher-upon the witness corplies) 
C I show you what purports to be a copy and ask you if 
this is the carbon copy? 
A Yes, this is a carbon copy of the original 


that we issued and cave to Mr. Jess Ross. 


g And does your handwriting appear on this? 
A Yes, sir. 
C What is in ywr hendvriting? 
ye Everything is in ry handwriting except 


the signature of the uther investicntor who was there, 
Q Ani his neme is? 


f Pred J. Marsearof (Phonetic) 
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KR. MOMWZ: I offer it in evidence. 
MR. HYMAN: No objection. 
THE COURT: Received. 
“HE COURT CLERK: Defendant's Exhibit E. in 
evidence. 
MR. MINTZ: Is it conceéded that it's identical 
in form with Exhibit A, I believe. 
THE COURT: Identical witu Exhibit B and Bl 
MR. HYMAN: Yes, your Honor, except for the 
dating end the handwriting portion. 
MR.MINTZ: The printed portion is identical. 
MR. HYMAN: Absolutely. 
Q Now, how mich time did you spend with the 
Diapulse premises on July the @nd ? 
& Approximatcly twenty-five minutes from 
the time we immued the notice. 
Q And your companion wes with you during the 
entire tine? 
A Yes, he was. 
‘al Will you tell us what you recall as what took 
place on that occasion? 
1 £ We entered the premises at approximately 


One p.m. and we ceme into a small receptinn area which 


yas unoccupied. We saw two femele employees working in 


« 
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the office space just behind the reception area. When 
one of them came forward-- when they saw us one of then 
came forward and we identified ourselves and showed her 
our credentials and we esked to speak to the individual 
in charge. She attempted to take our credentials to show 
presumedly the individual in charge who we were. I told 
her it was prodedure not to release the credentials. She 
then left and presently a gentleman,who later identified 
himself? as Mr. Jess Ross, came into the office area. He 
then came forvard and we showed him our credentials. We 
issued a liotiece of Inspection to hin and he identified 
himsel? as Mr. Ross. 

Q Well, what else? 


A We told hin told him that the purpose of 


our visit was to conduct an inspection and review records un 


the provision of the injunction. He asked what records 

end we told him that we would be more »recise when we 

were completed with the Notice of Inspection. At this 
time he stated that he would not permit inspecvion. He 
seid that he has not be distributing any Diepulse devices 
in Interstate Commerce since the time of the injunction 
end he has not manufactured anything for the domestic mar- 
ket. Contime? 


C Yes, please, 


Raeas/Ornac 
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A I told him that the purpose of our 
visit was to make an inspection of the premises and to 
review records to determine that what he said was the 
case. He said that his-- an attorney was interpreting the 
injunction decree to mean that inspection would be per- 
mitted only iff the firm was distributing the devices in 
interstate Commerce. 


Q What did you say? 
f I didn't respond to that point. 
© Anything else? 
A He stated that if we wanted answers to 


our questions we should submit then in writing to his 
attorney and that his attorney would respond to F.D.A. I 
said that it wasn't our practice to submit questions in 
writing when we made an inspection. Since it appeared 
that he was not going to permit entry into the prerises 
end he wouldn't answer any further questions we rose end 


left the premises. ‘The time was ebout one thirty-five. 


Q Did you read to him any portions of the 
injunction? 
hs No, sir, we didn't. 
Q Dic you have a cory of it with you? 
A With me, no. I read it prior to leaving 


the office. 
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Did you have any equipment with you’ 

C Now, coming to October 7th. I believe I heard 
you say that you don't recall what transpired on that 
occasion; is that what you had answered’ 

TH. COURT: What? 
IM. METZ: I believe he said he did not 
recall what transpired on October the 7th. 


Tre COURT: fp to some questions he so 


C thet do you recall of todser 7th? 
Vell, I recall that we contacted 
Mr. Joseph “oss. 
THE COURT: At that time and taat he 
vwaat it boiled down to was he deferred the inspection 


until which tine Mr. Jess ross would be present. 


4 

ta 
: 
bw 
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inake any comments on that day? 


ao) 


I con't think so. I don't believe I 
lid without consultinz ry notes. 
0 To you have notes to consult? 
f I have notes with me, yes. 
C Will you pleese consult. Toll me whether you 
any statements to that last rtatement by Mr. Ross? 


dust nrior to leevince I asked lr. Ross 


oe ee ae | 
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whether he was refusing to permit inspection at that tine. 
Mir. “Ross nodded his head in assent. 
Q Are you reading from your notes of July 2nd 
incident? Or is it October the 7th? 
A October th 7th. 
4] liow coming back to July the 2nd. Did Mr. Ross ° 
state that he's not an attorney or that his attorney 
had interpreted the injunction to mean that F.D.A, 
inspection would be permitted only in the firm shipping 
the Dianulse in Interstate Caom@erce” 
f That's true. 
MR. MINTZ: No further questions. 
MR. HYMAN: ho further questions. 
MR. MINTZ: One question more. 


MR. HYMAN: Then I withdraw my no questions. 


a) fre you saying here that you had reviewed the 
: fik ? 
Yes, sir. 
THE COURT: TheYDA ? 
C The F.D.A. ?ile? 
i Yes, sir. 

Q I show you a paper dated November 15th, 1974 
and ask you if you recall seeing the orizinal of this or 
duplicate of this in the file that you exsmined? 

i 
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A No, sir. I didn't see it in the filc. 

Ma, MONTZ: May I have it marked for identi- 


fication. 

THE COURT CIE X: Defendant's Exhibit PF. 

MR.MINTZ: No further questions. 

MR. HYMAN: The government rest, your Honor. 

THE COURT: We'll have a short recess, now 
Members of the Jury. Please do not discuss the case 
with one enother or anyone not on the jury until it's 
given to you to decide. 

{ Whereupon the jury leaves the court: oon) 
i. MOWTZ: I move, your Honor, for the diszmisse! 
of the petition on the ground. 

Tiiiz COURT: You move for the judgement of e 
divided rule under rule 29. 

MR. MINTZ: At this point I add to that pert of 
my motion on the ground that the evidence is such to 
est-blish the charges beyond a reasonable doubt. And 
Blso on each of the grounds that I've previously urged 
on the vcrious rotions to dismiss. 

THE COUNT: You . renew your motion to disniss 
the petition as failing of the cherzes and offenses. 


You do not agree? 


hm. EYMAN: I don’t think the evidence arrees, 


owIweasy we Vee —, 
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your Honor. 

THE COURT: Which is more important. Then 
shall we take the argument? 

VR. MINTZ: I don't think I can add anything 
except to say that the testimony given here, I think 
supports every contention 7've raised before. We 
have written notices which the witness testified they 
were required to present by law under the practices 
of admission. Those notices were limited to insnec- 
tion of the premises in which contained products 
produced or held for Interstate Comverce 

Tms, it excluded everything else and where the 
F.D.A. deems its ‘bound to give written notice of what . 
they want to inspect any elledzed oral statement in 


het explification of admission there's not a written 


ct 


notice in the first place end contrary to the notice 
Given. And those circumstences, how a defendant cen 
be expected to deen it thenselves properly asked for 
inspection of the th ings beyond that covered in the 


written notice I f-xil to see it. 


Also, these witnesses have testified that they 
weee told that by Mr. Ross on each occasion that 
they were preceeding on the basis of counsel's advice; 


that the injunction didn't include by its contention 


VSESJVIVSS 


na 4 
leq 
Trial Transcript 3 


Motion 


inspections at the time when no Interstate Commerce 
was being engaged in. 

Now, I know your Honor disagrees with that con- 
etruction of the judgement. 

We will offer in evidence-- 

THe COURT: The decree is in evidence. 

MR. MINTZ: Yes the decree is in evidence. 
I think at this stete of the record it must be assumed 
that they may have given that reason for not per- 
nitting inspecting in good faith in relying upon 
counsel's advice. 

THE COURT: That I think is for tk Jury to 
decide. That can not be taken asa given at that point 
of the records under any circumstances. 

Well, the motion will be denied. 

I take it you wish to present evidence. 

MR. MINTZ: Yes. 

JHE COURT: We'll have a short recess. 

MR. HYMAN: Thank you, your Honor. 

MR. MINTZ: Exception. 


( After fifteen mimute recess the Jury enters the 


courtroon) 
Im. }0ww!Z: We eall Jess Ross to the stand. 


JESBSE ROSS, having been duly sworn, testified 


es follovs: a 
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DIRECT EXAMINATION 
BY MR. MINTZ: 
Q Mr. Ross, are you the President of Diapulse 


Corporation of America? 


A I an. 
Q And since when have you been? 
A Since In September 1967. 
Q And Diapulse Corporation of America has con- 


ducted business since that date? 
A Yes, sir. 

Q After July 18th, 1974, did the corporation 
at any time there after manufacture or produce anything : 
for introduction to Interstate Commerce? 

A No. 

Q Did the corporation at any time after July 18th 
1974 introduce any of your products into Interstate 
Commerc? 

No. 

Q On July 2nd, 1974 dic you tell the investiga- 
tors that you were declining to give them eccess to 
records because your counsel had adkised you? 

A Yes. 
IMR. HEMAN: Objection. I move to strike. 


MR. MINTZ: May I finish the question. 


rd | 
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THE COURT: Well, no because It's so full of 
égnstructions that I don't see how Mr. Ross can fail 
to understand what you want him to testify to. 

Den't lead. 

MR. MOVTZ: Very weil. 

MR. HYMAN: Move to strike the answer. 

THE COURT: He's trying to answer. It is 
etriken. 

1 MR. MINTZ: There'‘a no dispute that the govern- 
ment witness-- 

THE COURT: I understand. Which meeting are 
we talking about? 

MR. MINTZ: July 2nd. 

THE COURT: I think + better testify to it 
himself. 

Q Would you tell us tue substance of your conver- 
pation with the F.D.A. investigator on July the 2nd 1975? 
A Well, we had a visit by two gentlemen 
from F.D.A.. I don't recall their names. I think Baukney 
was one of them and the other chap. And they resented 
their eredentials and he asked to giv “es and inspection 
notice end said he vould like to see the records and plant 
of our corporativ:. ind TI advised hin that in accordance 


with our edvice from counsel that they first-- we had 
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nothing to show them with reference to the shipping in 
Interstate Commerce or any records in shivping in Inter- 
state Commerce. Certainly we didn't have anything for 
Interstate Commerce in your manufacturing plant. 

And secondly, I suggested that they submit 


their requirement in writing so that { can submit then to 


our attorney who in turn advised me as to what I should 
show them and what I should not show them. And also if 
there was any question we would go back to the court for 
e decision on it. 
That wis the sum and substance of our discussion. 
Q I show you some papers dated August 14, 1974, 

end esk you whether you received that on or about its 
date? 

A Yes, I did. 

MR. MINTZ: I offer it into evidence. 

MR. HYMAN: No objection. 

WHEE COURT CLERK: Defendant's Exhbit G. 

Are you a iswysr? 

A No, I am not. 

Did you ever study law? 

A No, I did not. 


Did you ever have any training in law? 
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A No, sir. 

Q When you received this document Exhibit G in 
evidense what was your reaction to it? 

A I believe I had called you with 
reference to the receipt ~-- after the receipt of this and 
then I referred to try to clarify as what I can and can 
not do. And we referred to item two down herve. 

THE COURT: What is that? 

A Item two which discussed the statement 
I was to make to the inspector if we had an inspection and 
whah I was to show them and what I was not to show then, 


And we follow these instructions explicitly. 


Q Did you tell him that in good faith? 
A Yes, sir. 
a) How long had I been serving you as your attor- 


ney in connection with the Diapulse metter? 
A I would say, oh, four years I cuess. 

Q And in the course of those four years did you 
cone to any conclusion as to whether or not you can rely 
on ty opinion end atvice? 

A Yes. 
MR. HYMAN: I object, your Honor. I think 


I'll make e concession that Mr. Mintz is a nembder o? 
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the bar of the State of New York and a fine law- 
yer. But that doesn't mean that he can testify 

for this defendant nor is he allowed to in this 

particular case. And I think-- 

THE COURT: Counsel. 

MR. HYMAN: Well, we have another letter fron 
Mr.Mintz, that Mr. Mintz wrote to the Diapulse 
Corporation. Are they relying on the advice of 
Counsel for this marked compliance? Yet, the 
letteris good legal advice capped in recautionar 
languarfe. 

THE COURT: You mean it's full of weasels. 

MR. HYMAN: And the point is the fact that 
Mr. Mintz direetea the Diapulse Corporation with 
regard to the P/EM? and the dialysis machine that 
the government has a right to inspect. 

It also, on the last paragraph, has a charac- 
terization of a part to the effect that well,” You 
know, I'm not infallible as we’all ure and that I 


might not be right.” And that's what the letter 


BAYS. 
MR. MINTZ: In the first plece, I don't azree 
to your characterization of some part of it. I do 


? have those several exculpatory provisions. 


Trial Transcrint 


Ross-Direct 


THE COURT: No doubt compliance with the 
Barklwy Act (Phonetic) end all that. 

MR. MOITZ: But they were instr ticns as to 
what I thought was their obligation. 

THE COURT: Well, I see when you started azain 
asking him whether he found, in effect found, your 
advice sound in the past and -- 

Mi. MOUTZ: I didn't ask him that. I believe 
it to be 50. 

THE COURT: Believed it? Didn't you oven it 
up to Mr.Hyman, can you think of a single motion, 
appeal or contention that in which you have pre- 
vailed while operating in Mr. Mint2z's instructions 

answer 
end the/would be, no. 

I think you both are leaving it where it is. 

Mi. MINTZ: I thank you for the advice. Ail 
excepted. 

Mi. HYMAN: Prankly, I didn't want to answer 
it. I have too much respect for Mr. Mintz. 

T:DS COURT: Better leave it where it 
Q I witndraw the question. On October 

when you told the inspector that you're relying 
Counsel's ..7-ce, what were you referring to? 


> the advice given to us by you. 
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C And you gave hin-- 

THE COURT: Does that answer mean the 
acvice incorporated in Exhibit G? 

THE WIINESS: Yes, sir and elso verbal con- 


versation to confirm what we could say and can not 


Bay. 
Q And, as a matter of fact, you gave hin my 
name? 
Al Yes, I did. 
Q As the attorney on whose advice you were 
relying? 
A Yes, sir. 
Q IT show you paper dated Nove ‘ver 15th, 1975, 


merked ENhib!t FP. for identification wid as you whether 
you signed the original and what did you do with it? 

A This was a letter that we sent to 
Larry Pielot(Phonetic) Acting Director of the Bureau of 


Medical Devices that were sent-- 


Q On or about that date? 
A On that date, November 15th. 
MR. MINT?: Offered in evidence. 


THE COURT: Had you shown that to Mr.Hyman. 
MR. MINTZ: I did. He objected to it. 


MX. HYMAN: No, he didn't Judge. No objections. 


ts 
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M..MINTZ : All right. Letter addressed 
to Larry Pielot(Phonetic), Food and Drug Adninis- 
tration, Fublic Health Services of H.E.W., Rock- 
ville, Aaryland, attention Larry Pielot( Phonetic) 
Acting director -- 

THE COURT: I would say you fully answered 


my questions. 


THE COURT CLERK: Defendant's Exhibit F in 
evidence. 
Q As far as you know, Mr. Ross, well, I'll 


withdraw that. You know, do you not, that the injunc- 
tion contains several provisions to reports to be made 
at. specified times? 

A Yes, sir. 

Q As far as you know were all those provisions 

complied with? 

A In accordance with your instructions we 
complied with every one of them. 


Q And this letter of November 15th is one of 


A That is right. 

M.. MINTZ: No further questions. 
CROSS EXAMINATION 
Y MR. HYMAN: 


Q Mr. Ross, on August 14th of 1974, you reecived 
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Defendant's Exhibit C which is a letter from Mr. Mintz 
to yourself as President of Diapulse Corporation, is 


that correct? 


A That's right, sir. 
Q Did you solicit any of the information con- 


tained in this letter? Did you ask Mr. Mintz for a lecal 
document concerning your rights under the injunction or 
what you could do and not do or did Mr.Mintz just send 
it to you as any good lawyer would do? 

A Well, I don't understand your inference 
about the good lawyer We had discussed the injunction 
when it was issued py Mudge Dooling. We eslted what we 
cculd do and what we couldn't do and that was a con- 
firmatior or what was discussed eat several conferences 
with Mr. Mintz. 

Q So. there is no question then as of July 18th 
1974 and at least as of August lth, 1974, you had notices 
end knowledge of the contents of the permanent injunc- 
tion issued by Judge Dooling on July 18th, 1974; is that 
correct? 

A As I indicated before , I'm not an 
attorney, and the interpretation-- 


Q I'm ask you whether you knew the injunc- 
y y 


tion and knew of its contents not whether or not you 
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Yes, I knew of? the injunction. I was 
here when Judge Dooling issued it and I had the injunc- 
tion as per the instructions distributed to all-- 

Q At leest August lth, 1974, according to 
Defendant's Exhibit G you knew in 
the injunction; isn't that correct? 

Youfre saying I knew in detail. I had 
4t but I d 't understand it. 

Q You had it in your lawyer's letter and he 
explained it to you. 


A He explained what I could do and could 


Q Did you have it in detail, word for word, 
paregreri F,B of the letter of Augustl4th, 1974? 
A Physically I had it. 
Q Didn't you have an explanation by your law- 
yer to you of what you could do and not do; is that 


correct? 


& That's exactly right. 


Q Now, on page two of Mr. Mintz's letter to you 
he goes into some sort of detail; is that correct, as to 
what a prohibited device is; does your lawyer use the 


word prohibited device? 
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A Yes, he refers to-- 
q Yes or not, sir? 
A I just have to. I can't give you a 


yes or not. Here it refers to secdton 2, land 2, page 


1, 2 and 3, prohibited device. 


Q He uses the word prohibitive device? 
A Yes, sir. 
@ Does he go on to explain that a prohibitive ‘ 


device is a Diapulse Machine; yes or not, sir? 

A No, he talks about P/EMF or by any ‘a 
other designation. de does not talk about Diapulse per 
Bay. 

Q What is a P/EMP? 

A That is a Diathermal (Phonetic) Machine 

which we had devised in order *o save the machine that 


was in the doctor's hand. 


Q A converted Diapulse Machine? 
A Not a converted. 
Q Ehad a modification that you had put in 


old Diapulse? 


A Once you put in the Diepulse Machine 
it's no longer s-- 


Q Then it becomes a prohibitive devine? 


A Pursuant to Judge Dooling-- 
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g On devices that could not be shipped in 


Interstate Commerce? 


A Which we didn't ship. 
Q It had to be returned to you? 
A It didn't have to be returned. We had 


to notify the doctor that they should return. 
Q And the kit that converted the Diapulse Machine 
+) the devic2, the P/EMF they had to be returned? 
A They didn't have to be. They have ea 


choice of either keeping them or returning it. 


Q Does Mr. Mintz tell you that in that letter? 
A That's what I understand it. 
Q Can you read the paragraph in that letter 


where Mr. Mintz tells you that what you just understood? 


i 


fh It says," For definition of that we have 
to turn to Section 2(E) 1, 2 and 3 on pages 2 and 3. 


"Prohibited device”, under those provisions 1s a Diapulse 


"heretofore shipped, rold, leased or introduced or 
delivered for introduction into Interstate Commerce" - of 
which, I assume, you have none or very few. " Any device 
known as P/EMF or by any other designation including any 
device defined in Section 2 (F) (1) above ss modified to 
covert the said device to a P/EMF device", end any device 


of which " the peak power available at any set after the 
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said device does not exceed twice the average wattaze at 
such setting,” etc. I assume that you have none of the 
last mentioned and since there is no Section 2 (FPF) 1 I 
do not know what that refers to. 

That's why I called Mr. Mintz to clarify all of this 
which I don't i .:¢ «nd. 

Q Didn't ».. Mintz by that letter tell you that 
if you had prohibited devices, if you had or if you have 
the kits that converted a Diapulse into a P/EMP; if you 
had not what you assume you diin't have; if you had then 
in your premise even by Mr. Mintz's letter . you, that 
the government was entitled : isn't that what :L» told 
youthere? 

A No. 
Look at that paragraph. 
A As I said, I don't understand it. 


You didn't understand Mr. Mintz's instructions 


A I understand Mr. Mintz. 

What did he say in that paper, sir? If you 
didn't understand his instructions how could you rely on 
instructions you didn't understane? 

4 As I said before I had these instructions 


on hand and on the instructions-- 


» | 
_— 
~ 
‘ 


then. Was Mr. Mintz correct when esgumed to you on 


August 15th, 1974, that you had-- when he used this 
language,” I assume that you have none or very few " any 
devic2 knows as P/E: or by any other desicnation"”; was 
he correct when he made that assuwmtion? 

£ Yes. 

C ‘hat you had none, not one of the P/E? 


> —— 


Wot one of the P/ET. 


Q 
c 


C Including, and he roes on, emy Govice defined 


(1) cdove as modified”; you unijerstan? hat 


f I con't know wnat e ction ?(F)1l. I dust 


. 


lor, I show you Covermnent Exhibit 2 in 
evicence eni los}: at what you .d in your possession. You 
hac a copy of the injunction end I ast: you to looxz ct 

eFl . I ask: you to tell this court and Jury if therecis 

c OP 1 Scction in that injunction? 

f I con't see it. I don't see a Fl. 


C O? the cony of the injuction that was served 
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C You don't recall. But when you got Mr. Mirtz's 
letter did you look in the injunction to see if there 
was a 2Fl Section? 
A to, I did not. 
C But you looxed at 2F l. What does 2F1 -* 
the injunction say? 
h "Any device knovm es Diapulse o- 
other designation including any device defined in Section 
oP] ag codified. Then it has 100J, D101, 2 and 3, shipped 
sold, leased or irtroduction and delivered for introcuc- 


tion into Interstate Cormerce." 


C That is a prohibitive device isn't it? 
f. They are-- 
Q Isn't that prohibitive devices? 
i Yes, sir. 
C Pic you have devices which were prohibitive 


under the injuretion in yourplan® or office on October 
< 


THs COURT As returned. 


As roturned? 
Q O- otherwise. You h2d devices on yourprenises 


4s that correct? 


f Ye had not. 


7 = Te — |) eran 
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Q You did not? 
A We did not. 


THE COURT: Now, you must bear in mind this is 

not limited to the New Hyde Park; any of your premises. 

THE WITNESS: In the warehouse we just hxve 

literature. 

THE COURT: Just wanted to mate sure. 

Q You had not one Dia; rise Machine? 

A t was a prohibitive device? We had 
~mchines that were for export. 

Q Didr‘t people return rmechinzes tio you? 

A Well, they returned it after tne date 
in whith we reported it to the F.D.A. as prohibittve by 
Judge Dooling. ? 

Q Wheat happened to those machines? 
fi Well, the machines are on your prenises 


et the present time. 


Cc Were they on your pretises on October 15th of 
1975? ‘ 
f. I have to refer to ry file; if I may? 
Cc You can refer to anything you wart. 
4 What was the date? 


2) 


October 15th of 1975. 


Yes. We did on Octover 15th, yes. 
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Q You had them. Now, in non-legal language 
not in Judge language or any other language but layuan's 
ianguage does Mr.Mintz tell you,in his letter, instruc- 
tions to you, Mr. Ross, of August 14, 1975: Thus, it 
seens to tes will you read that to the jury and judge? 

A "Tims, it seems to me that the access 
provision, strictly speaking, covers only any Diapulse 
you may have which have been in Interstate Transit and 
P/EMFS. 


Hence, I advise you that-- 

Q Thet's all. Did Mr. Mintz tell you on that 
date et least the way he reads the injunction that you 
must give eecess under the terms of theinjunction +> 
P.D.A. exployees which were comix, © inspect for pro- 


hibitive Gevices; yes or not, isi. 


ys A They told me thoet-- 
@) Dia Mr. Mirtz tell you? 
f Yes, this is the letter you're referring 


to. My. Mintz told me. 
© What did Mr. Mints tell you; that you rust 


allow access to federal employees; isn't that what he 


told you? 
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g What, he told me was that if we had 
P/EMF machines that were returned we were -.o report 
thempursuant to the injunction and by the date in which 
we submitted a letter to the P.D.A. 
Q Very good, sir. a 
A May I finish? 
Q No, sir. Tell me what he told you in this 


letter, in this paragraph; not what he told you any other 
tine. 

A "Thus, it seems to me unat the access 
provision, strictly speak > comers On. any Diapulse 


you may have whch have been in Interstate Transit and 


Hence, I advise you that, in my opinion, if any 
officer or exployee of the F.D.A. comes to your premises 
to make inspection, you have the following rights: 

Then he gpoes on to emurerate the richts. 

Q Do2s he tell you by layman's language that 
under the terms of the ir*unction if you had a prohibi- 
tive cevice- in his interpretation. that you must allow 
the Pood and Drug inspectors on lyour premises? 

f. is of August ith. 


nat's what ne said es of August 14th. low, 


, ' 5 7 — ™" — " 
that wasn't ‘mumbo jusbo, lesal mrabo juzbo as incor- 
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poratec ! 1 muinbo jumbo in the injunction 
which you/understand or in the mmbo Jumbo from your 
lawyer's letter that you didn't understand. That you 
understood; is thet correct? 
A August 14? 
Q Th: waan't a mistery; it was plain language; 
is that correct? 
A That's correct. 
Q "You 1. st provide access’ is th- correct; is 
that correct, sir? 
A lio, it doesn't. That's not-- you heve 


to follow through with the rest of the statement here. 


Q Co a head. 
£. Would you care to hear? 
Q IT would like to hear whether you-- 
A t says," Number one, demand to see epproe - 


priate credentials. 


Q Well, Qid you demand to see appropriate 


credentials? 


A I saw credentials but it wasn't desisnated. 
It says, ' Cesignation of him by the Secretary and to 


deliver to us a written notice of authorization to 


> ; eT ? $%, ee , 4¢ 
enter deserib<) portions of the premises and specify 


. 
whet he ir to insnect."” This we never receives. 


oa 
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Yunber two: If the credentials and notice are satis- 
factory tell hin that you do not ..~"facture, process, 
pack or hold si' se September, 19° save not mamiface 
tured, processed, packed or held any device in whole 

or in part, assembled or unassembled, or components, etc. 
Three: If the inspector inspects anything before he 
leaves, ask him to give you a report. 

Q When you say, "If the inspector inspects any- 
thing", doesn't that imply that there was a right of 
inspectien of some thing? 

f First of all the, cidn't have appropriate 

credentials. 

g Well, let's not get into that Mr. Ross. 

Tik Cour™: Sve, y~u'ce Just being asked about 
what the letter said and wh2t you understood it as 
saying; not wrat happened at that time. 

q sn't 1% true, sir, one more time, that 
Mr, Mintz advised you by letter, your lawyer, that 1f 
you had prohibitive deviees on your premises that the 


rood and Drug people were entitled to inspect your 


i. Provicing it's -- As I understand it-- 
Q No, I don't want what you understand. 


/ I don's understand. 
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2 You didn't understand the letter? 
A No, I understand certain portions of 
the letter. 
' Q Portions of ‘i. letter that were helpful to 
e you; is that correct? Let's read the lctter again. 


Hes access means, sir, whit's your understanding of access? 


A To come into it. 
Q To come into it. What does he say in paragraph-- 
A He says in here, "Thus it zeems to me 


that access provision, strictly spesking-- 

Q low, excuse me. ‘The access provision, he‘s 
referring to paragravh 5B of the injunction; is that 
correct? 

A It doesn't have a-r “crence to-- 

a) But he refers to-- you knc’ that injunction 

by heart; isn't that ?:rue? 
fh That's not true. 

Q Isn't that Paper 53 that he sent out tn detail 
on page one of the lctter? 

h t doesn't say epnvthing abort 2 53. 

Q Loox at paeragreph 538, you have it in front of 
you. 


It's not verbatin to this 53. 


Ss 


‘ 
; f tT} a +he - + lone? : : 
ie ( This is the court injunction ar 
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Mr. Mintz's instructions to you. The question is 
doesn't he recite it verbatim, in fact puts it in quote, 
paragraph 53 of the injunction? 

A Yes, sir. 


Q He does; doesn't he? 
A Yes. 
Q Doesn't he go on to say on the next page in 


logical, not legel language, that under the provisions you 
must give access to the Food and Drug employees if you 
have prohibitive devices on your premises? Doesn't he 
tell you that? 


A It says," covers only any Diapulse which 
you may have which have been in Interstate Commerce." 
g Right. And at the time they came you had 
returns of Diapulse machines? 
A After the time of the injunction when 


the time for us reporting to the -- 


q You head machines returned to you; is that 
correct? 
A We had machines returned to us. 
2) Those machines were returned to you from some 


A What we spoke to Mr. Mintzr-- 


We're not talking to you about speakirs to 
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Mr. Mintz. Those machines came from other states. ‘They 


were sent by Diapulie before to customers in other 


states? 
A P/EMP were not sent. 
Q No Daipulse? 
A P/EMF was what was returned. 
Q The kits were? 
4 No. 
Q You mean they walkec-- 
A We did not receive any kits in return. 
Q Did you sent kits of P/EMF to be incorporated 


in Diapulse machines in Interstate Cormerce? 
A Yes, sir. 
Q Didn't you receive beck from those people 
that you received the kits -- who made the kits into the 
Diapuise Machine, receive back the machine with the kits 


enclosed; isn't that true? 


A Not wholiy true. 
Q Partly true? 
f Pertly. 
Q A little bit true? 
ft f Little 
C You had a shipment in Interstate Commerce? 


A we had machines returne 


EEE > Las a Se ae 
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q That went from New York to New Jersey and . 
New Jersey from Hawaii te New York; that's Interstate 
isn't it? 

A Yes, it is. 

Q Doesn't he say that if you had those pronibi~ 
tive devices that F.D.A. was allowed to inspect; doesn't 
he say that? 


A Not what he said tome verbal instructions. 
Q Did he say that to you in a ietter? 
A I don't believe I interpreted this wey. 


In 1974 it wasn't when this happened. When it happened 
we discussed it with hin and this is what our advice was: 
we were instructed to follow his advice. 

C Let's ?ollow his advice. That's always a good 
thins to do. Let's see what he said to you, again, 
Mr. Ross I'm talking abou this day. We'll get to the 
other day. 

i Right. 

Q On August 14 of 1974, did he tell you by 

letter; “Thus it seers tome that the access provision) 


you know whet the access provision is; don't you? 
Y a 


f You're talking about 55 again. 
Q Yas. When tir. Mintz told you access prévision 
you knew what that meant; didn't you? 


When he's talitine about access it's 


af.-. Seat lll (ll Ee eee eee Ce aa ee le : ¥ 
i203- 


Trial Transcript 123) 
Jesse Ross/Cross : 


something wherein they come into the plant and look at 
our plant. 

Q He says, he goes on to say, “strictly speaking", 
that seems very straight instructions which 1 good, " 
"covers only any Daipulse Machine". You know what a 
Diapulse Machine is? 

A Yes. 

Q Would you agree that the government, under the 
terms of the tinjunction had a right to inspeet for 
Diepulse machines pursuant to this August Lith instruction 


of your attorney? 


A That was returned to us by Interstate 
Commerce. 
Q Did the government have the right? 
A Yes. 
Q So, you understand ae of August 14, 197k? ° 
A That's whut I understood. 
Q Also they had a right to inspect “or P/EY 


machines; is that right? 
A That's right. 
Q They also had a right to check pur reconds 
concerning those shipmen : back and forth; is that correct, 
sir? 


f. right. 


7s eo ", rere ee Aoi 4 a é ak a gO ll 
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Ross/Croas ‘a 
€ Now, in addition, Mr, Mintz tells you on 


August 14th, 1974, his interpretation of what all the 
legal language means because he's n lawyer and you'rea 
Jayman; is that correct? 

A Aha. 

Q He also says, Mr. Ross wait a second. I want 
you to read to the Jury the last paragraph of Mr. Mintz's 
letter to you. 

A "I am writing to you befor ing because 
es your attorney I deem it my obligation to rake it clear 
to you my instructions of the provision of the permanent 
injunction. 

I can do no more then convey to you my views honestly, 
sincerely and objectively as possible. Such are the fore- 
going. However, I make no claim of infallibility end 
my legal view doesn't always prev=il. If any foregoing 
is not clear, please communicate with me. 

© He says he is not infallible. He seys if you 
hac any problems you should commmnicate with him; is that 
correct? 

i, Yes. 

Q When you looked at his letter and ym say 
that ii. Mintz referred to a provision in the injunction 
thet was not even in the injunction to which ?Fl: did 


that create n problem for you? 


PNR ve. * 
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A The whole letter created e problen. 
Q The whole letter? 
A That's why I called hin to verify. 
Q What about the problem that the provision in 


the letter to section 2Fl of the injunction; did you 
notice at that time that there never was a provision 2F._; 


you didn't look at the injunction? 


A No. 
Q When you got the letter you didn't look at the 
injunction? 
f. I received the letter that was his instruc- 


tions. I asked him regarding-- I did not check Section 
2 page 2 and 3, Section 2F 

Q When you cormnicated with Mr. Mintz, did you 
write him a letter in response to the August 14, 19747 


Did you write a letter? 


f No, I called him on the telephone. 
Q Fhen did you call him on the telephone? 
A After we received it. 
Q Ana what if anything did you say to Rim? 
A Vell, I questioned him with reference to 


what I should do and should not do. 


4 Ir 


+ ; . . in+ a . + ¢ % 4 7+ e Pa) «4 - 
not do; in relatinn to the prohibitive devices? 


1 reference ts whet you should do and should 
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A Prohibitive devices as wel! as it. ‘ 
Q Wasn't it clear that he told you that the 


government had a right of aecess when it came to the pro- 
hibitive dev’ .387 - 

A There was a point in which we had to re- 
port to the F.D.A. 

Q We're not talking about reporting. I'm not 
interested in reporting. I'm interested in inspection. 
Did you have * conversation concerning the government's 
right tol: .. ‘ for prohibitive devices after August 14, 
1974; yes or not 

A That I don't recall. 

Q Specifically for that purpose. So, the 
inspection-- instructions given to you on August 14, 1974 
concerning inspection of prohib’*‘ve devices didn't 


change; is that correct? 


A We weren't concerned with that. 
Q I'm concerned with that. 
A I'm sorry. 


THE COUAT: Thet's not th question asked, 
Q So far as concerned inspection, dic you talk to 
Mr. Mintz after you got the letter of August 147 


A I talked to him with reference not ebvout 


the instructions because we were not manufacturing any 
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j21 
devices. 
THE COURT: You never talked to him about the 
inspection. 
THE WITYWESS: Yes, sir, I did talk to hin 
about the inspection. Not on August 14. 
THE COURT: When? 
THS WITNESS: Well, first of all when we had 
} this deadline to notify the F.D.A. of any returned 
devices or kits. 
THE “JURT: We're talking about government 
people coming into inspect; did you discuss the 
right of the gevernment people to come in and in- 
spect with Mr. Mintz after you got the letter of 
August 14, 19747 
THE WITNESS: I believe the dsicussion came up 
wher. we had the first visit by F.D.A. which was in 
July 2nd. 
THE COURT: July Two? 
T.E WITNESS: 1975. 
MR. HYMAN: That's correct. 
THE WITNESS: That's when we had the discussion 
with Mr. Mintz. We didn't know that we were going to 
be harassed by visitors. 


"VE COURT: I'm afraid we have to break at this 


point. we have a conference on another ratter with oa 
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many lawyers involved in it. We'll break off at 
this point, Members of the Jury and resume 
tomorrow at 10:00 | 
Please donot discuss this case with one 


another and anyone who is not on the Jury until 


it is given to you to decide. 


( Whereupon the Jurors leave the courtroom.) 
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~ hour because -- are we going to qo throudch because I 
yg have a few resnectful exceptions. 
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THE COURT: Thev don't have to be resvectful 


as lona as thev're understandable and clear cut, that 


12 is the main thina. 2 o'clock, give us over an hour. 


MR. HYMAN: I think we need a half hour, if you 
want to make it 1:39 it's fine, I was assuming during 
that time we would have -- 


MR. MINTZ: I need some time for my motion. 


THE COURT: 2 o'clock then we'll tell them and 


give them time to go shoppinc. 


18 
| 
19 || There will be no further testimony in 
| 
an the case and we have now to discuss the form of the 


instructions on the law and certain legal matters 

which we estimate will take us the best part of an 

I} hour. Counsel, not unnaturally take the view that: they 
would like to have lunch, so for this reason we'll 


recess now until two o'clock at that time vou should 
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hear the closin yraument> of counsel, instruction on 
the law and the case will * qiven to vou ter your 
: fetermination 
5 Please do not discuss the case with one another 
6 or anvone not on the jury until it’s given to you to 
7 decide. 
8 (Whereuvon, the jury left the Courtroom the 


) following occurred in Court outside the presence of 

10 the jury.) 

il MR. MINTZ: If Your Honor pleases, I move for 

12 the dismissal and/or direction of acquittal on the 

13 |] following qrounds. 

14 There is no adeauzte proof of authoriza- | 

15 tion by the secretary, or duly authorized delegate of | i 
16 the secretary to conduct anv of the investiaations 

17 | that are the subject of the petition. 


18 That is the first ground, too, the proof 
19 of a written notice of demand of access under the in- 


20 || Junction. 


a1 || THE COURT: What? 
| 
i] , 
92 |I MR, MINTZ There is no proof of a written 
1} 
93 |I notice of demand of access under the injunction. Indeep 
1] 
24 | the written notice which was given and the credentials 


which were exhibited were of access only under the 
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have not exnlicitly 


THF. COURT: 

MR. MINTZ: TI mean authorization for a demand 
of acces: There is no proof of intent or desire on 
the part any of the defencants to disobey the in- 
junction sr a feeling or knowledge or belief 
were disobeying the injunction. 

There is no proof justifying - 
of quilt beyond a reasonable doubt, I also move on the 
same around to dismiss the Octoh:_ 7 charge. 

My first motion is addressed to both 
charges a “his one specifically, to the October 7 

’ the October 7 charge it 

Seems to me that Mr. Joseph Ross made it perfectly 
clear that what he was saying was not final, that it 


had to be checked when Mr. Joseph Ross returned and 


I believe that the record indicates the testimony, 


indicates that that was accepted by the FDA as a 
prover instriction of what hapnened on Octobe: 7. No, 
‘in view of the arquments which I have addressed to 

o4 Your Honor on vrevious occasions in connection with 


, I don’t think any purpose will be served 
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repeating what I have here to foresaid 
Honor wants me to amolify anythina. 
COURT: No. 1 ink except to e question 
of whether i an intentional defiance « the in- 
junction, it's all been discussed before and I think 


as to that the jury will have to draw its own conclu- 
Sion from the evidence. 

MR. MINTZ: Well, does Yur Honor think if I 
put it that wav, that the evidence will justify 
jury to find guilt. 

THE COURT: Oh, yes I think so. 

“MR. MINTZ: All I can do is take exception. 


» 


Now, what about the October 7 charge? 


THE COURT: I don't think that stands on anv 


different footing, the injunction is not conditioned 

on the acquiescience of any particular office in the 
demand or access, Mr. Ross was and is a vice president, 
treasurer and has been since 1959 as I understand. 

To the injunction, the language of it, the 
pertinent language of it was read to him, lanquaae was 
in a letter which he acrees which was --- I have not 
shown to him, discussed with him, and desnite everythin 


that has been said on both sides of the case, command 


of the injunction to my mind is clear and will be clear 


6 


~] 


9 


10 


11 


13 


14 


15 


can 
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, 
Mot for Acquitt 
to the jury that access must be granted to determine 


whether or not anv prohibiting devices have been, or 
are being manufactured. The fact or the assertion of 
the fact that no prohibitive devises, I have a correct 
assertion and it aprears from Mr. Jess Ross' testimony 
that there were not, would hardly be in answer to the 
riqht of access to determine whether or not it was. 
Now, one can say that the foolishly drafted languege 
of Section 274A and the language of the notice that is 
2374A makes the fact which one would normally think 
was the subject of the inso®ction a condition of the 
right to make the inspection, the injunction does not. 

MR. MINTZ: What I had in mind Your Honor is -- 

T75 COURT: Someone can -- it will be clear to 
the jurv from the mere reading of paragraph 8. 

MR. MINTZ: What I have in mind is not quite 
that, what I have in mind is since the statute is that 
a demand for access has to be made to somebody who is 
in authority -- 

THE COURT: Shall grant duly authorized officer 
and emplovees of the FDA free access, it doesn't say 
unon their presenting a demand in writing. It doesn't 


Sav anvthing about that. 


MR. MINTZ: But once vou give access must } 


| 
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} r ; 1 } t { i 

| 

| 

“horitw t acyve a : 5 1Nno0se they foun the | 
Vitor -- 

THE CONRT: T'm afraid I happen to know tne 
authority for access, there was an order or deqree or 


injunction of the United States District Court for the] 


ct 


Fastern District of New York entered on July 138, 1974 

and affirmed by the United States Court of Avpeals. 
MR. MINTZ: I think I don't make myself clear. 

What I am suaqesting is that that provision didn't 


authorize the FDA to break in to make the insvection. 


THE COURT: No evidence of buralary. 


somebody in authority. 


THE COURT: The authority for access was the 


7) 


decree. The men identified themselves. 

MR. MINTZ: TI am just talking about the person 
whom the demand was made, for exam le the janitors 
sav I don't know anything about it, I can't let you in 


, 


I don't think that would be a violation of the janitor 


THE COURT: The auestion is not before us, the 
question before us has to do with the vice president 


190 had been such as the evidence 


=e 


and treasurer w 


indicates since 1959, who not only was that, but was 


=~ 


6 


9 


1¢ 


1] 
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the brother of the president, was familiar with the 


stiw 1 man of intelligence and 
a 


° 


a 


MR. MINTZ: I made mv noint Your Honor has 
ruled I take excention. 
THE COURT: Yes, I'm afraid so. 
MR. HYMAN: Your Honor, may the Government 
approach the subject of proposed jury instructions? * 
THE COURT: Yes 
; i 
MR. HYMAN: There are two points in the proposec 
jury instruction that I would like to discuss Your 
Honor, On page 9 Your Honor of the proposed jury 
instructicns in the last line you state next to the 
last line under the injunction in cuestion and not 
under anv other qrant of authority, and that refers 
to Sovernment must show that the Food and Drua 
Administration clearly presented themselves to the 
defendants to be at Diapulse to insvect the premises 
under the indictment in question and not unéer any 
grant of authoritv. ¥ 
In this Court's decision concerning that issue, 
the Court used milder lanquage and used the words that 
the Gove. .ament must, the insnection must have been 
unecuivocal: inder che terms of the injunction. 


We feel that the lanquage proposed on page 9 


to 


~ 


wo 


10 


l 1 
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is very strong anc weiqhted aqdainst the issue of the 
case and should be modified. 
THE COMPT In hat resnect? 


MR. HYMAN: It should reed something to the 
effect that the defendants, as being at Diapulse to 
inspect the premises under the injunction in question, 
and I think it should end riqht there. 

Or, modification unecuivocally should be insertad 
inspected the premises unequivocally under the injunc- 


tion in auestion avpeared. 


MR. MINTZ: Does Your Honor want to hear me on 
that? 

THE COURT: Yes, sir. 

MR. MINTZ: It seems to me th-t Yor Honor hag 
heretofore made perfectly clear -- 

THE COURT: What? 

MR. MINTZ: It seems to me that Your Honor has 
heretofore made perfectly clear that they had to make 


it unequivocally clear that they were proceeding under 
the injunction, and that proceeding under the grant of 
other authority is totally immaterial. 

THE COURT: Is what? 


MR. “MINTZ: Immaterial and I think your word, 


and I'm not under anv other crant of authority i; 


absolutely arvropriate. I should say are absolutely 
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appropriate. 
THE COURT: ES « I know what “ir. Hyman means, 
I think T sense what vou mean, just a minute, I'll say 
something like this, I am not sure it helps any, I'm 


not sure «@ won't be wise to accept Mr. Hyman's 
suggestion and leave the rest to counsel's summation. 
To add after the sentence having deleted, and not 
under any other ground to infer a new sentence, it 
would not suffice for the Government to show that 


access was reauested under the notizes which are in 


evidence as Exhibit R and Bl. And tnat the request of 


access was refused on the grounds that no devices were 
manufactured or held for introduction into commerce or 
after such introduction. 

Sure you're better off leaving it off. 

MR. HYMAN: I think I can live with the new 
lanquage Your Honor. I think the new language is of 
-- has more equity in it but it's acceptable. 

THE COURT: I think it's correct, maybe you'd 
better have Mr. Pettison, you have had to live with 
the statute. 

MR. MINTZ: My problem is that the last two 
lines, three lines I understand those last three lines. 

THE COURT: What? 


MR. MINTZ: T understand the last three lines, 


~ 


20 


yor - 
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you sav, and that the recuest of access was refused, 
T $ &h I-44 — “ment, 

THE COURT: “hat do you sav, do you object to 
the inclusion of that? 

MR. MINTZ No, I do not. 


MR. HYMAN: The other comment that the Govern- 
ment has Your Honor is on page 10 having to do with 


taking into account advice of counsel as a defense to 


the contemnot act, I respectfully refer the Court to 
U.S. Court of Anneals for the Second Circuit in the 
case called '".S. v. Goldfarb are cited at 187 Fede. 2d 
735 where the Court in a procuring decision stated that 
advice bv counsel is not a defense to an act of 
contempt althouch it may be considered in mitigation 
of punishment. 

The law in just about all the circuits except 
in New Jersey when considering criminal contempt cases 


have all the circumstances have gone along with that 


proposition that advice of counsel is not a defense in 
a criminal contempt procedure. 

THE COURT: I don't think it and I so stated. 

MR. HYMAN: “ell, I think Your Honor says if 
you find the defendant Joseph Ross believed after \ 


taking into account after advice of counsel, first of 


all Joseph Poss never saw the letter, if the letter 


Trial Transcript -.- (306 1 | 
Jury Instructions Discussion 


was ais "ussed factu | v it le no-* corr2ct. But vou do 
say Your !Ylonor - 
. COUR it h ’ mart o ’ 1scussion 
oO counsel' —aat ce. 
MR. HYMAN And then vou say after his taking 
| 
into account his advice of counsel that refusing 


entry to the Food and Druq Administration was not in 
violation of the injunction, then you must acquitt the} 
defendant Joseph Ross. 


They come to testify to the fact that when they 


refused entrance thev were relving on the letter of 


Mr. “Yintz, the ‘74 letter I think it is, is the 
Aucust letter. Ande I think that charce is not in 
conformity with the law or it at least cives an in- 
ference if the attornev says it's okay thev're not in 
contempt. | 

THE COURT: But I take it your argument is the 
attorney never sid it was okay and all you have to 
do is look at the letter of August 14. 

“™R., HYMAN: That is an arqument, this is a 
charae Your Honor. 

THE COURT: Well, then J have not seen the 
letter of Aucust 4 because there was no objection to 


its admission into evidence, is there something its 


exhibiting, have a hlue taq on it? 


_%9a9 


,i- 
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| 
T think the letter defies interpretation Dart | 
| F rt 
) of the injunction. 
’ (2, MINTZ: Maes T } heard on that point, Your 
| 
4 Honor? 
| 
5 || THE COURT: What is that. sir? | 
. 6 MR. MINTZ: May I be heard on that point? | 
‘ 7 || THE COURT: Yes. 
8 “MR. MINTZ: It isn't claimed that advice of 
1] 
9 counsel is a defense, but advice of counsel certainly | 
10 || is a factor in determining whether the original defen- j 
1] Cant reasonably adda reasonable qood faith belief 
12 this contract was not in violation. Advice of counsel 
13 || is an important factor in it, it's not close if of 
14 || course not, but one of the elements -- laymen ao to 
15 | ask for advice, and if thev asked in qood faith on 
1¢ |I the advice aqiven to them it certainly is a considera- 


tion in determining whether the cecnduct was willfully 


wronq. 
18 || wrong 
| 
19 | Now, whatever arquments are available on the 
P . g 
90) | basis of the contempt of testimony is a matter for 
mf 
91 the jurv. 
i we , , 
99 |I THE COURT: Well -- 
= i} 
1} TAIT SO 
93 {I MR. MINTZ: I don't know. 
1} 
i} 
24 MR. HYMAN: I don't know Your Honor the second 


| circuit seems to indicate in this 1948 case, that in a 


Trial Transcript 
; j Foye) 
Jury Instructions Discussion > 


] araument the annellant araur: that the am ellant was 


not insufficient in findins a willfulness, the Second 


-- 


for contempt. 


i _ ° , 

o | Even where wilfulness is involved my lawyer 

oo) ; 

6 | told me to do it is not a defense, you can see what 
i! 

| the state of the law will be, the defense is not only 
1| 

8 || contempt cases, it happens all the time in SEC actions 
\| 

9 | F 

J || when thev aet ano action letter from the lawyer, it’ : 
| 

10 not a defense to an injunction that I acted on legal 
| 

11 | a ivice. 
\| 

12 || If it doesn't rise to the defense to an issue 

~ , ; ’ 

13 of willfulness it certainly cannot rise toa defense 
|| 

14 || in this case Your Honor. The letter was received on 

15 || consent, it's in evidence, I certainly would be argu- 
t} 
e . . 

16 || ing to the jury and it seems to me that for better or 


for worse the letter is entitled to be considred by 


18 the jury on determining whether or not the alleged 
19 | violation was willful, with the knowledge that the 
} ’ 
20 injunction was being violated. 
21 || THE COURT: Well, suppose I change the second 
22 || sentence to read this in determining whether or not 
23 | the defendant Joseph Ross reasonably believed that his 
24 refusing entry to Food and Pruq Administrators was 
not aaainst the injunction, strike the rest of the 


- 


- . me «6 i. ae ae a . 
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sertence a ] substitute, vou may take into account 
ari sivice that vO} find +h : Aatfanaant received from | 
counse and in terms of hac advice" if however the 


defendant Joseovh Ross had reasonablv had known that 
his conduct was in violation of the injunction and 
advice of counsel or hi- conduct would not violate the 


injunction would not excuse his conduct 


MR. 1 : I think the Government could accept 
that lanquace. 


wD weTITS « 


Ht 


respectfully accept the latter 


portion of it. 


THE COURT: No, that objection -- you must 
accept that I'm qoingq to charqe it. And you must 
remember to renew the excention after the charge has 
been qiven, I'll remind vou. 


MR. HYMAN: The Government has no exception to 


the charae, 


MR. MINTZ I have a few applications in regard 
to the charge. 


MR. HYMAN 


\e 


+H 


withdraw the last statement then 


THE COURT: See what happens next. 
MR, MINTZ: On page 8 
THE COURT: Yes, sir 


MR. MINTZ: In the pvparaqraph desiqnaged first, 


~ 
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Your Honor proroses to sav that? (~ ‘ J 
| 

THE COURT: That should he naragrandh 585, ao 


MR. MINTZ: That he knew that requirec 
Corporation and recuired him as his vice president 
and treasurer to grant as Food investigators access to 


the Diapulse plant. 


THE COURT: That is what the Government must 
prove. 
MR. MINTZ: I misread it, I withdraw i* 


THE COURT: proved by showing the 


4 
+ 
y 
~- 
 ] 
7 
- 
A 


decree that he had and that had been denied in your 


letter. 


THE COURT: Well, there ; a difference between 
knowing what the words of the i: nection and the very 


fact. 

That is for you tu argque, 

MR. MINTZ: Yes, and on that basis I ask Your 
Honor to delete the first paragraph or page S$. I 
suqgest that you read -- I suggest that that should be 
left for the determination of the jury. 

MR. HYMAN: Your Honor, it was read to him, 

THE COURT: Stinvulated. It's stinulated. 

MR, MINTZ: What I'm objecting to is the words 


> 
the written suqgestion that in the place of the wore 
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- “~~ | 
1 the right there Should be the provision, he knew the | 


provision for insrection contained in paraaraph 5 


be < -\\ ae C RT ‘oa want to chanaqe it we'll chag 
' 
4 £t. Ye did not know about the decree in naragraoh 5B 
5 there is acranted the Government a riqht of inspection 
| . 
6 as provided bv parawraph 58. 
7 MR. HYMAN: That is okav. 
8 THE COURT: Okav? 
9 MR. HYMAN: Now I request Your Honor this is 
10 nurelv to preserve the record to charge the jury that 
1] written notice of insvection, recuest for inspection 
12 under the injunction was renuired under the procedures 
13 of the FDA. 
14 THE COURT: I decline so to charge, no such 
15 condition was imoosed tv the injunction and cannot be 
: : ' | 
16 svelled out of its attornav in my judqment. | 
17 || MR. MINTZ: I respectfully accept, I'll renew 
i 
' . + 
18 || that exceotion after the charqe. ° 
1] 
19 || THE COURT: I don't think you have to 1 eat ‘ 
| 
20 |i them, but to renew exception to charge as given those 
| 
| . 7 
oe matters which were requested and refused in the 
; 99 || discussion, 
| nN 
93 || ; Okav, let's have lunch. 
| o 
94 | (Whereupon, a luncheon recess was held.) 
o | 
it 
a} (After luncheon recess jury present the follow- 


ing occurred in open Court) 


| 
| 
| [SUMMATLONS OMITTED] 


~] 


12 


13 


14 


18 


1y 


? 


was nel 


vou is 


giving 


the evi 


and now must receive the instructions on the law that 


goverrs 


facts. 


vou in 


as vou 


are not 


must th 


— 4 Ney “" 


-~202- 


Trial Transcript 


Charade . 


(“hereunron, after a short recess the following 


G im open court.) 


mtr YArtoOpP . 
li COURT: 


That argument that 


Lad 


the petition and in the instructions I will be 


to vou will be referring to that you heard 


dence in the case and the argument of counsel 


You, the jurors, are the sole judges of the 
You must, however, follow the law as given 
nese instructions an4 apply it to the facts 


Find then from the evidence before vou. You 


free, nor am I, to su>vstitute our p 


” 


‘ivate 


nt as to what the law should be for what the 


fact is. 
You have heen sworn as jurors well and truly 
this case and to render a true verdict. You 
erefore e 


xclude from your deliberations all 


you have befor 


if) 


bias and prejudice. You must not vermit yourselves 
2 ,’ 3 ; 
oO coyerne.? hy mrnathv or ean ther considerations 
. , ? ; ? ? H 
ny QO » Tied | mr y 1% "¢ 5 | t » » nstr3 -t re | 
| 
| 
| 
' 
on the j 
} 
| 
r cr + lode ‘ lia { ? yr er s 3 - rde 
i 
| 
‘ ¢ € ’ | 
ILCAS ‘ t | 
| 
| 
i 
; 
i 
; 
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guilty." SBearin mind th the petition is the 
formal method of accusing a : son of a crime; 
not itself evidence that a defendant comnaitted the 


crime charged, n is the fact that the indictmeiut 


was sound anv evidence of 


The petition in this 


defendants bv disohbeving and ) -ing an injunction 
of this Court or yuilty of criminal contempt of this 
Court, 

The charge of criminal contempt is brovght 
under Section 491(3) of Title 18, United States Code, 
which so far as we a» eoncerned with it, provides 
that, 

"A Court shall have power to nunish by fine 
or impriscnment such contemot of its authority as 
disobedience or resistance to its lawful writ, proces 
order, rule, deeree, or comiind.” 

The petition begins by setting out the injunc- 
tion w hn is alleqed that the defendants have 
violated, 4 h j ' . re] portions 
of that 


indenenden 
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of each charge are basically the same, but the first 
act disobedience or resistance is alleged to have 
occurred on October 7, 1975 and the second i$ alleged | 


to have occurred on October 15, 1975. The second 


the exception of the date of the alleqed occurrence. 


charge reads in exactly the same language with the | 


There are three defendants here on trial, 
mroduce the defendant Diapulse Corporation could act 
only through its officers and employees, and it has 
not been suqgested that it acted through an’ one other 
than Jesse and Josevh Ross, the corporation's respon- 
sibility denends wholly on the acts of Josevh Ross on 
October 7, 1975 and the acts of Jesse and Joseph Ross 
on October 15, 1975. It follows that the corporation 
must be and can be found quilty of the first charge 
if and only i* you conclude that Joseph Ross is guilty 
of that cnarge, and must be and can be found quilty 
of the second charge if and only if you conclude that 
either Tess Ross and Josenh Ross or both of them are 
quilty of that charae, 

So far as Tosenh Ross and Jesse Ross are con- 
cerned, vou must consider the evidence separately as 
it affevts each of them considering each charge 


sevarately. You're verdict need not be the same 


Te ae =e ee _ se oti oe fey ss ee 
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Charade 
charaqes nor as to both Jesse and Joseph 
the second cahrg2, for 2 ind that the 
each defendant the charge. 

The essential elemen the second charge of 
criminal cor“empt (that of October so far as 
concerns defendant Jesse Ross, all of which elements the 
Government must prove beyond a reasonable doubt cr else 

the defendant Jesse Rose :n the second 
charge are the following: 

FIRST, that the defendant Jesse Ross knew of the 
existence of the injunction of July 1&, 1974, and knew 
that it required Piapulse Corporation, and required him as 

to gqrant Baukney and Kurzcman as Food and 
Drug Investicqators access to the Diapulse plant to conduct 
an ircpection of that establishment under paragraph V(3) 


of the Julv 18, 1974 decree; 


SECOND, that the Food and Druq investigators demanded 


the right to inspect the Diapulse establishment under 


paraqraph V(B) of the-lecree of July 18, 1974, 


and made it clear to defendant Jesse Ross that such was the 


nature of their demand: and 
that the defendant Jesse Toss refused adnissior 


, 


Fusal in disobedience of the Julv 18, 1974 decree. 


‘ 


Nruad Tnvestigato » knowing that such | 


Ye. —_—  * 


‘.~ial Transcript 
Charge 


novernment proves each of 


return a verdict of quilty aca.nst Jesse Diapulse 


Corporation on the second charce. If the Government fails 


to prove one or more of the essential elements of the 


second charge beyond a reasonable doubt, then vou 


must 


return a verdict of not anilty as to the defendant Jesse 


Aqain notice on this second charce that if you 
find either Josenh or Jesse 2oss gquilty on the second 
then Diapulse Cornoration also guilty. If 


r Joseph Ross quilty of 


then you must find Diapulse Corporation 


sLructiors have used the expression 
“beyond a. : able Coubt” reneatedly in stating the 
standard of proof required for each essential elements of 
each charqe. 


Proof bevond a reasonable doubt is not proof to an 


absolute certainty. Tey things in life can be so vroved. 
Proof bevond a reasonable Cowdt j such proof as vou would 
be willing t ‘ol: ack unon in the most imwnortant of 


sour own affi ‘ fF. after carefullv weiching all the 


avidence h an abhvtdingd conviction of the truth of 


et nail Te 
| 
1 
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16 


17 


18 
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such that vou feel conscientiously 


x 


than you woulda hse Frea Fram 


reasonable doubt 


ae <i ea ee ee ae ; . 
however, after weichir 2}} evidence, you have such a 


doubt as would cause prudent persons to hesitate before 


actin 


‘Q 


in matters of imnortance to themselves, such a doubt 


would he a reasonable dont 


That does not mean that each bit of the Government's 


evidence must he found hy vou to be true bevond a reasonable 
doubt. It means rather that in sum total the Government's 


evidence must satisfy vou bevond a reasonable doubt as to 


; : 
crime crarged, or you must 


® reasonadle doubt may arise not oly from the 
evidence produced, 1¢ also from * lock OF evidence. Since 
the burder of proof is always on the Sovernnent, a defendant 
has the riqht to rely on the failure of the Covernnent to 
prove anv cossential element of the charqe. A defendant may 
rely too on evidence hrouaht outon his cross-examination of 


‘ : - : 
“witnesses calle? hy the Sovernnment,. The Jaw does not 


re peers Soe - : 
ImmMase ON 2 defentant the burden or aunty of nroducing any 


evivence. 


wy? al . 
ANG Cileec 


Pal > ) c kf ; 
A Pafandtant® 3 innocent 


presumn 


tion accnmnanioas hin continues 


unless vou are extisfie 


Proved Gdeler 
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doubt. 


ry 


12 evidence is the testimony of these witnesses 


i] and the exhibits received in evidence. 
5 | - 
Hi Statements and araunrents of counsel and answers stric 


ken from the record are mt evidence. 


(< ‘ ‘ P ‘ , 
The evidence includes, of course, shat is brought out 


i on cross-examination as well as what is testi 


direct examination. 


10 F : ‘ 
Your verdict must be based on the evidence. But in 


ea P . ‘ te 
your consideration of the evidence vow are not limited to the 


e bare words of the witnesses and the bald facts that you 


13 |] ‘ , wom P , , P 
Hy find have been vrove?. rhe evidence incluces the inferences 


14 2 ‘ , ee . 
reasonably to be dravn from the testimony which you hear and 4 


15 ? be ah . , 
the facts which you find have been proved. 
| ’ 


You are the sold judges of the credibility of 


17 . 
i the witnesses, 


18 . . 
| The motives and state of mind of each witness as they 


a a 
x 19 
: appear to you and the circumstances and in@ucements under 
20 , - er 
° which the witness testified are to he taken into acconunt. 
21 
Consider anv relation each witness bear to either side of 
22 || 
\ the case and the manner in which the verdict niqht affect 
j 
93 || 7 
ot = hire 


24 || P Bac . > , 
The testimony of Cefendant is conpetent and is to 


be judaed by vou by the same standards as that of any other 


—-7?99- 


| . 
Trial Transcript C*$4) | 
if Charae 
2? witness including inevitably the effect oF his interest 
3 | in the outcome of the crste. 
' 
| | 
4 | Yon may consider the anneamnce and manner of each 
| 
5 || witness on the witness stand,the witness’ apparent candor 
1] . 
6 || or 1: ut of it, and the character nf the testimony aiven, 
oe ' , ' 
¢ 7 | whether the testimony contains inconsistencies or dis- 
1] 
crevancies, whether it is intrinsically credible or seems 
| 
9 to you in whole or part improbable, and whether it conflicts 
’ ! 
10 || with other testimony or is consistent with other testimony 
11 | in the case. 
12 || In weiching the effect of conflict or liscrepancy 
13 || consiaer whether it pertains to a matter of importance 
14 or to unimportant details and whether it seems to you to 
15 | result from innocent error or from falsehood, TF you 
16 Find a witness has been mistaken or untruthful, in all cr 
| 
7 | inmrt of the testinory civen, then vou may cqive the 
| ° ° . . . . 
*, 18 testimony of that witness such credit, if any, as you think 
19 it deserves in the light of the nature ard extent of the 
20 defects that vou find fn it. 
2) | Tf& vou conclude that a witness has knowinaly testifie 
22 | falsely conc?rning any materi-.1 matter, you have 2 right 
9° ‘ : ° ° : P 7 
23 | to distrust that witness’ testimony in other particuiars 
| $ 
. 94 | a ; . , , . 
’ 24 || You may rejat all the witness’ testimony or give it or nart 
95 ° ; . 
av | of it the eredence you thing it leserves. 
| 
| 
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PS aye 


¢ 5 » y &'5 we? a1 
T have souctht not to comment on le evi nee or to 


| the relative vei oO t ’ 
5 | ’ , maw Ajeraqard it entirely for you are the sole 
however, vol mar is? F it ntir ( 
6 iH % e .s - c= 
' yucdes 9 the 2rCce=S. 
mI Pram tine to time in the course of the trial objection 
8 | - cee 
| Naye been nace and rulings on evidence given. Draw no 


Js 
ir 


" having objections sustained. “here an objection to a miestio 


¢ 
" has been sustainec, disregqird the cuestion anda draw no 


13 | 


inferences fron its vwordine about the answer that «saicht 
" i s) } tion S verruled evicence 
have heen aiven "There an »xbjection 15 overruled, ca 
15 % : ; " ce aac fi Ll r 
then recei -4 hasno special -weight just hecause unsuccessfu 
16 F 
8 obtected to. 


] 
i 
4 ; - +. Fraciuar rat WA3ections 
inferences from the comrarative frequency 9. Ov ction 
10 | ; £ } nn wou re eA i 
one or the other side or from the connarative record in 


Your verdict mist »® unanimous. 


Tt is your dutv as jurors to consult with one another 
€ | , ‘ 
: and to deliberate vith a view to reaching acreenent if vou 


y . . 
a can ao 30 without doing violence to individual judaqnent. 


2 i} ° : ‘ ~_ oat 7 -~ 
ry Each of yon must decide the case for yarsel£f, but do so 
22 ' . *. . ‘i . - xc > . « . 
|} only after an impartial consideration o the evidence with 
23 | 


A 


vour fellow jurors. [In the course of your deliberations 


; r a ‘ 
ao not hesitate toreexemine wur own views and cnange 


~ 
A 


cet your opinion if convinced it is erroneous. Your.tas 


= x. +. ta - = a? Bee! we” Sa. ees ou i ee, pee NT 


a ys 


Trisl Transcript [ 246) 


Craver 
’ i ; ini has r a Ss 
2 one of conscience and nrite of oaninion has no place in 
r 
| ‘ 
* 3 matters of conwience. Rut do not surrender vonr honest 
» | 
~ 
. 
4 || convictior rs EN the weiaht or offoect of evidence colely 
|| 
5 il because of the oninion of vour fellow jurors or for tne mere 


6 || wnurrose of returning 2 vertlict. The form of your verdict, 
j 
7 |] which must be civen serarately on each Count for each defend- 
8 || ant, is simple. Your verdict nust be either Guilty or Not 
| : . . c : os in ‘ 
9 || Guilty, it must be civen separately for each Count as to 
| ' : 
10 || ecch defendant ana it must be a unanimous verdict on each 
i ach d ndant. id i st 
} . P 
11 |} count as to each “ofendant. Your verdict need not be the 
rount 5 ch 
12 || same on all Counts asc to any one defendant, nor need the 
13 | yerdict on anv Count be the same as to all defendants. 
| 
14 || Your verd@gict on each Count will he delivered orally 
15 || here in oven court by vour foreman in response to questions 
16 ||} which the Denuty Clerk of Court will address to hin. 
| 
: 
z You are not partisans - you are dges - judges of 
18 || the facts. Your sole interest is to ascertain the truth 
19 fromthe evidence in the case. 
} 
20 "hen vou have reached a verdict and are ready to 
~ i] 
21 | renort, simmlyv advise the rrshal that yon have reached a 
i| 
22 || verdict without disclosina orally or in writing what 
59 |I y : i 
23 | your verdict is. 
' 
: 24 || Your verGict must not be disclosed to anvone before 
i! 
i| 
> | . . * ~~ . “ 
29 vou deliver it orally in the Court Room in resnonse to the 
| 
| questions of the Clerk of the Court. 


ee el ee ee de OO eee eee ee Ts LL —<—<<« ic  — |, a =. 
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If vou wish to communicate with the Court, do so in 
3 ' . 

=o writing, usine the Voreran, Juror iio. 1, 45 vour } nter 
madiary and representative. otify the Mlarshal when you hava 
anv such cormunication. 


: 6 |] . , a a 
There will now be a short recess during which counsel 


7 tl 
‘ | . ° . 2% : ‘ ° 
will review the charade with me to make certain that nothing 
8 | 
has been omitted or miscooken. Then you will retire to the 
9 


jury room to deliberate vour verdict. 


10 


ll 2 ® ® 


12 | 
| 


16 | 


APULSE 


~ 
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T! COURT: rher will be no additional noi 


members of the jury. As soon as the marshals has been 
sworn they'vill take you into their custody. You will 
retire to deliberate the verdict. 

Will you come forward, please? 

{Shereupon, a marshal was sworn by the Cler. 
of the Court.) 

THE COURTS: 


All right, members cf the jury: 


You will have the petition and these are the exhibits 
in the case the marshal will be giving to you. You 
will now retire to commence deliberation on your , 
verdict. I should set your mind at rest. I will go 
over that separately. ‘We do not keep jurors here 
' 
ome back tomorrow morning to resume your deliberation$. 


until all hours of the night or anything else. 


At 5:30 we stop, separate you, 7O to your homes and 


We don't believe in putting the pressure of 
late hours and the threat of locking you up in some 
strange hotel to get a verdict out of you. We'd 


. 


leliberate verdict arrived at. 


a 
ro) 
>I 
if 
" 
3 
a) 
>) 
jw 
Q 
b) 


All right, now, would you stay with us, 
Mr. Buchanan and Mr, Puccio? If you want to hear the 


cassette played over, then could you give a note to 


the mar hal, and come back in and play it over? I 


» 


mH 


wo 


( 


11 


20 


, on -~ 2 
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sure y C rourself. but it’s a borrowed 
ne t wybe it had better b lone in 
here. 

I ink you for vour patient attention to the 
case and I am sure if you want to find out how it will 
end you ca i> it by callins. 

r t 1lternates finished? 
E CLERK: Yes, Sir. 


‘OURT: Your work is done. If you need 


certificates of attendance to furnish to your 


emnoloyers ‘ou can get tham downstairs at this time 
and vil? one of you come un and get your cards? 


(Whereuvon, the following occurred outside the 
presence of the jurv: 

THE COURT: I think the only question I have 
on the form of the verdict memorandum is whether we 
should say anything to spell out the complexity on the 
second charge with respect to the corporation. Or 
just leave it like that as it were, this will be typed 
of course. 

mR. rocco: The only thing, your Honor, the 
yay you have it set up it leaves information and 


inconsistency of the verdict to your charge, guilty or 


not guilty, and they can misunderstand your charge in 


OOOO 
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sav Diapulse Corporation is guilty. 
we can do is leave 
Diapulse of geth and the verdict in vie 
of the instruction as including the corporation -- I 
think the Government would prefer that. A guilty 
verdict for one of the officers on one count would be 
automatic -- 


We have got to think on the way we 


The one way you have to think is 
» find the corporation guilty of 
in, I°ll << 
PANZER: May I consult my client? 
accept your flonor’s suggestion. 


COURT: All right, good. 


PANZER: I don't see that we need any 


that. 


COURT: No. In view of the charge I 


think they won't extend that. Wh le that much ic 


being » can think about your -~ 


put this footnote on the verdict form 
useful purpose. 
ycCO: That is agreeable, your Honor. 


“MR, PANZER: I have no objection. 


BEST COPY AVAILABLE 


~ 


10 


11 


12 


20 


21 


to 
te 
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THE COURT: All right, gentlemen, would you 


3 


go in and tell them? 


the jury has any mescages that they want to send what 


c(t 


we usually do is they hand them to the marshal, the 


99) 


marshai shows them to me, if they seem perfectly 
innocent, I authorize the marshal to make the phone 


call or whatever it is. I think the most important 


one was to get a pack of cigarettes. I am not sure 


we have any smokers this time. And it now becor:s 
useful for relief marshals to be sworn. If it's all 
right, Mr. Walsh does that without setting ahold cf us, 
because marshals come and marshals go. 

(Whereupon, after a short recess the 
Following occurred: ) 

THE COURT: I guess they haven*t reached a 


verdict. “We'll send them home. 


THE CLERK: ‘our Honor, can the marshal pick 


their exhibits up a:.? they’1ll put them in the envelope? 
THE COURT: i take it, members of the jury, 


that you have not yet reached a verdict and these 
questions are something in which we may answer 
tomorroyv. I will discuss them with counsel this 


evening. ‘You should understand that it's something 


bya, 


=307- 
Trial Transcript 


separate during tl 
13 were required to 
snatter what the hardship until they 
a verdict;as 5S by us today i s far more acceptablk 
to have juries treated humanely and arrive at a 
which reflects their liberation on the 
and not the hardships to 1ich they have 


it that you recognize 


may go home -- it is 


you not 


discuss 
should realize that LLy you are competent to da 2cide 


the evidence in 


entirety. Nobody el ; been svc to decide the 


case and only you nave hear y the evidence which 
been determined to hs admissible to the rest of 
all have heard things that are not in evidence, 
an’ have our heads c tered of stuff 
which doesn't 


can possibly 


intrusion on your 


must be very careful not 


Noa 
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discuss it with anyone else and do not discuss it 
lieu of two or three you go home together, come 
in tomorroyv togeth 
all together becaus 
of you discussing it, somet ing wi e said that will 
be quite important to some juror not present in his 
reaching his conclusion or her conclusion. 
has been, once 
to be repeated, that jurors may never hear it and may 
have an influence 
have 
wvernight and I know you will not 
trust. 
Tonorrow morning when you get back here at 
ten o'clock, don't check in first downstairs. 
Mr. Walsh will take care of the physical end of it, 


but come directly to t..e jury room and as soon as 


you are all there you can resume your deliberations. 


Cood night. Thank you very m 


ve8tc: ~ -< art 
Jury 5&5 message 


(Whereupon, th: 1 left the courtroom and 


occurred outside the p resence of the jur 
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THE COURT: irst item is can we have the 
trinscript of the testimony of Joseph Ross and the 
answer is no, there ain't none, to have it read to him 

popular you are, Mr. Ross, and the second one 

all we have heard in there, but I think we 
heard here clarification of Government's Exhibit l 


which is the second of the teletype -- 


bill of particulars, isn't it; the Government Exhi 


paragraph 3 “hich they quote as saying export 


shipments, where is that paragraph export shipments 
are regarded as interstate commerce 
is an FDA obligation. 

Have you got another copy of the one tlat was 
actually marked in 

ROCCO: don't have my file with me, your 

I gave a cony 

THE COURT: I don't see it in the bill of 
particulars a copy of those things. I do remember 
seeing some reference to it somewhere, you want to 
open the exhibit envelope bill? 

THE CLERK: ,@es Sir. 

VR. ROCCO: Paragraph 3 of Exhibit 1, your 
Honor. 


THE COURT: =xhib is : October 3rd 


Bee 4 
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76> 


yarticul 


°Y on in 
Sspection, 


injunction 


inspect to d 


- 
Ne 


- = 
Nea 
cnese 
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This paver was Admitted only for 
establishing auvchorization. | 
COURT: 1? : he purpose of interpreting| 
decree? 
MR, MINTZ: That is correct. 
COURT: 
MR. ITZMAN: agree, but what was the question 
asked? 
Clarification of Government 
part that states that export 
shipments are regarded as interstate commerce and thus 
the firm is an FDA obligation. | 
MINTZ: I suggest they should be inoteetedl 
to disregard it. 
THE COURT: ‘The sentence is obviously garbled. 
HYMAN: I don't think it's typographical. 
COURT: Does the firn.-- 


HYMAN: Meaning that the firm is covered 
igation he Food & Drug investigator 


meaning of the whole idea of 


vou can make an inspection to 


-he Food and Drug Ac is a technical way of — 
} 
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determine whether they are shipping interstate 
commerce. In other words, it seems to infer that an 


admission that you are an interstate commerce is not 


a precondition to conducting an inspection. That is 


the position 3 seems to take. 


VR. HYMAN: That is exactly the point under th 


tatute, your Honor, the definition of interstate 


commerce includes exportation. 
THE COURT: That is not a point, because if 


you recall in this particular decree as this makes 


plain elsewhere, the export shipments were not regarded 


as prohibited shipment, even though they were 
shipments of prohibited devices as Cefined in the 3, 
right? 

INZMAN: is correct, your Honor. 

COURT: < : nt, they 
involved. This is |} - of that whole -- only 

PR, HYMAN: I think the Judce knows that that 

-- that insert that the Court put in to the decree 
regarding export shipment did not impose a limitation 
on the inspection provision of 53 

SOURT: On the inspec 


THE COURT: That 
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exportation, export shipments are in 


state commerce an you can e? 


I think that 


heads over som 


how we'll answer it 


little early in the morning. Maybe 
*1l have something for you that I 
sfactory. I will figure it out. 


the time, your Honor. 


should we be here? 


a little before ten and 


enw 7 ne 
we opened t e envelope, 
(Whereupon, an adjournment 


1976.) 


-314- 
Jury's Verdict Jng> *0, 1976 


(Whereupon, at 3:00 p.m. the Following 
occurred in open court:) 

THE COURT: We have a message, members of the 
jury, that you have reached a verdict. 

THE CLERK: Mr. Foreman, ladies and gentlemen 
of the jury, as to the first charge, October 7, 1975, 
how do you find the defendant Joseph R. Ross, guilty 
or not guilty? 

THE FOREMAN: Guilty. 

THE COURT: As to the second charge 
October 16, 1975, how do you find the defendant Jesse 
Ross, guilty or not guilty? 

THE FOREMAN: Guilty. 

i, 

THE CLERK: As to the second charge, 

October 15, 1975 how do you find the defendant Joseph 
I. Ross, guilty or not guilty? 

THE FOREMAN: Guilty. 

THE CLERK: You say you find the defendant 
guilty as to the first charge and find the defendant 
Jesse Ross and Joseph I. Ross guilty of the second 
charge, and so say you all? 

THE JURY: Yes. 

THE COURT: You wish the jury polled? 


MR. MINTZ: Yes, your Honor, 


Jury's Verdict June 30, 1976 —|? cit 


THE CLERK: You have heard your verdict as 
the Court has received it finding the defendant 
Joseph I. Ross guilty of the first charge and finding 
the defendant Jesse Ross and Joseph I. Ross guilty of 
the second charge. 

Mr. Foreman, is that your verdict? 

THE FOREMAN: Yes, sir. 

THE CLERK: , Juror No. 2, is that your verdict? 

JUROR NO. 2: Yes. 

THE CLERK: Juror No. 3 is that your verdict? 

JUROR NO. 3: Yes. 

THE CLERK: Juror No. 4, verdict? 

JUROR NO. 4: Yes. 

THE CLERK: Juror No. ' verdict? 

JUROR NO. 5: Yes. 

THE CLERK: Juror No. verdict? 

JUROR NO. 6: Yes. 

THE CLERK: Juror Ne. verdict? 

JUROR NO. 7: Yes. 

THE CLERK: Juror No. verdict? 

JUROR NO. 8: Yes. 

THE CLERK: Juror No. verdict? 

JUROR NO. 9: Yes. 

THE CLERK: Juror No. 10, is that your verdict? 


JUROR NO.LO. Yes. 
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THE CLERK: Juror No. 1l, is that your verdict? 
JUROR NO. ll: Yes. 
THE CLERK: Juror No. 12, is that your verdict? 
JUROR NO. 12: Yes. 


THE CLERK: And so say you all. 


Sentencing 


HONORABLE JOHN F. DOOLING, JR., U.S.D.J. 


Appearances: 


DAVID G. TRAGER, ESQ., 
United States Attorney 
for the Eastern District of New York 


BY: CARL I. STEWART, ESQ., 
Assistant U.S. Attorney 


COPAL MINTZ, ESQ., 

150 Broadway, 

New York, New York 
Attorney for Defendant 
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forward, 
Koss, do you 


1. 2 
Nis 


you on ¢t 


itencing? 


ROSS: [ees Sate I would like to mak 


a statement. 


it wil 


hereto 


of the 


far ag 


what 


ROSS: 
May I inquire if your Honor has had 


exceptions to the Probation 


first question to is is there any 


should not be imposed 


MINTZ: Well n that issue, I don't think 
l be profitable f s *‘o rehash all that has 


fore bee Gé upon your Honor for the vacator 


conviction, and prior motions to dismiss. So 


hat is concerned, all I can say, I repeat 


e been said without actually 


it, then, except for the 


been passed upon, there 


reason why sentence should not be imposed? 
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Y acquaintance 


I didn’t think I 


3on+ence 
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in my exceptions? 

COURT: No. I take it that Mr.Jesse Ross 
managed, unintentionally, to antagonize the pre 
sentence officer, the Probation officer, and that is 
reflected in the pre-sentence report. 

I'm not so s antagonized hin, 


except they both were operating under the pressure of 


bs 


time and circumstances and I'm not making any criticisn 


of Mr. Chiman (phonetic) except in the circumstances 
he has made statements in the report which are not 
factually correct. 

THE COURT: I have read your memorandum and 
the supporting data and none of them is challengeable. 

MR, MINTZ: Very good, sir. 

Now, I want to say to your Honor that June 30th 
obviously was a very sad day for my clients, and also 
for me and the same is true today. It's especially so 
because I feel that I must assume that the jury found 
that the veosses intentionally and wilfully violated 
the injunction, knowing that they were doing so -- 

THR COURT: That's what we're all bound by, 

t the moment. 
MINTZ: I realize that. What I do want 


point out, that I know as a fact of personal 
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no intention, n 

iniunction, and whatever they 
in reliance unon my analysis of the 
advice as to what were their obligations as 
disclosure was concerned, and so the situation is 
whatever punishment your Honor is going to mete out to 
these two men will be punishing them for following my 
advice. 


THE COURT: No, I think that the issue raised 


by advice of counsel was fairly presented to the jury 


and pas3ed on by the jury. 
MR, MINTZ: I except t 1 * so sure 
there veren't some, if may say 
your Honor's charge on that subject, 
before -— 
THE COURT: You may vell he right, but only th 
Court of Appeals can satisfy either of us on that 
point. 
correct. ‘That’: 
out, certainly, 
T assume, your Honor 
they relied upon ny advice 
loubt about t! 


absolute, unqualified representation 
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I hone that my credibility is not an issue. 
Now, I also respect suggest to your Honor 


that the FDA was more interested in procuring * 


contemot conviction than in getting access to the 


There was no communication with counsel when 
the difficulty arose; when the inspectors arrived, 
they testified that on each occasion they had no 


equipment whatsoever, otier than the forms. 


| 
ecords. say that Jor several reasons: 


Now, how were they going to investigate? 
were they going to ge through the records and 
notes and take copies without equipment to do 
obviously, it seems me they went there in 
be denied access and that 
would be the basis for commencing this proceeding. 
Now, also, after the proceeding was brought, 
Mr. Hyman and I had a conversation in respect to 
allowing them, the FDA, giving them free access for 
ideration of withdraval of the proceeding. 
livman thought well of it + he said he had to 


W, 


tame back with, “No, we 


Now, had ther been Ly smmunication, which 


customary when an ; ses hen both sides 


=~ 323« 
Sentencing 
represented by counsel, for counsel to discuss it with) 
each other and see if there can be any solution, any 
agreement as to what 
In that connection, I want to call your attention 
to something which I came across 
few days ago. The Appellate Division rules of this 


Department dealing with contempt procedures for 


violation in the presence of the Court has this to say 


"..eexcept in the case of the most flagrant and 

offensive behavior, the Court should warn and 
admonish person engaged in alleged contamacious 
conduct that his conduct is cuntumacious and give him 
an opportunity to desi: before adjudicating him in 
contempt. Where a person so accused, so warned 

p : o ; ; ; “ 
desists from other offensive conduct, it is ordinarily 


ne occasion for the adjudication of contempt. Where 


summarily adjudicated and contempt 


punishment deferred, if such person desists from further 


offensive conduct, the Court should consider, 


carefully, whether there's any need for the punishment, 


| 
for adjudicated contempt. 
That is, I think, a marvelous statement of how 


a person she i conduct himself in a situation where 


there’s some question as to whether or not contempt 


has been intended, 


e have no such thing. It was a perfectly 
easy matter on the first occasion when the FDA ‘vas told!) 
| 
| 


what the position of the defendants were, for them to | 


communicate with Mr. liyman, Mr. Hyman with me and Say, 


"Look, you're wrong. Your advice is wrong." That's 
the way it should be done. There was nc such 
communication either before the event or after the 
events, after I've already related to your Honor. 

So I think there is here a situation of 
inequitable conduct on the ps of the Government and 


that inequitable conduct on the part of the Government 
been made reasons for dismissals of prosecutions. 
That is the point that I had in mind when I sort of 
fenced, in response t. your Honor’s inquiry as to 
whether I had any reason -- to suggest any reason why 
entence should not be -- 
THE COURT: Should not be imposed? 


MR. MINTZ: Should not be imposed. Thank 


your Honor. 


Now, the inequitabie conduct consists not only 
I’ve already related to your Honor, but also 
very sad fact -- and that is also a fa 2 the 


as refused to consider any avplication of Diapulse 
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unless they presented what the FDA regarded as new, 
ientific evidence, as distinguished from clinical 
evidence, 


they have approved the 


labeling of a competitive machine, which, in every 
respect, is parallel to the Diapulse machine and given 
them a labeling with extensive claims of therapeutic 
values. 

Now, here we have a corporation that's been in 
existence for a number of years. that has been 
promoting this machine and the underlying doctrine -- 
and they are forbidden from marketing their product, 
whereas a competitor is given a free rein. That, I 
suggest to your Honor, is highly inequitable. It is 
not an excuse for violating the injunction, I don't 
urge it as such. It seems to me it is certainly an 
extenuating circumstance in the sense -- since the 
Government is the prosecuting party, it is 


inequitable conduct on their part. It is really an 


estopnel for a contempt, which is based upon a 


discriminatory situation. 


I think that I've suggested to your Honor the 


considerations tich should weigh heavily in your 
’ 


Honor’s determination of punishment to be meted out. 


Sentencing 


VO! Honor +3 


on as 


or i 


nor 


contemot 


to their rulings 


circumst which a 


> 
A 


a non-action Subject 


ministrative procedure, and it 
without 


Lentific 


sc 


2Spect to 


7 


ae | 


which I have ruled 


whether 


1 deltbera ¢ 


ine 
21S 


c-he Diapulse mach 


“er 


aay 


r 


nd the labeli ir 


1 


be thrasned 


to 


i Tu 


=s Fe 


~ 


stupid 


support continously 
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the administrative body make a 


iswer to the action 
taken in respect to this simple issue on the occasion 
of the 
appreciate the binding 

of the verdict at this point, but I'm now 

ressing myself to the question of punishment. 

THE COURT: That I take into account everything 
that you said. 

Very well. 

THE COURT: My views are what is appropriate 
at this time, are going to be influenced by what you 
have said and what I expect to hear 
Ross and Mr. Joseph Ross. 

MR. j want to make one observation 
that part of my statement is occasioned by the 
material which has developed since. 

THE COURT: What? 

Material which has developed since, 
your Honor, s had to do with this determination, and 
while it is being urged to bring the matter before 
your Honor, I do not want to do it while this 


proceeding was pending. I thought it would be a 
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better procedure to rhis f Shed and then we 


can proceed with -her procedures that may be available. 


But I do urge, your Honor, to at least take into 
consideration the absolutely good faith of the 
defendants in what they have done or failed to do or 
refused to dc particularly that thev lie< 
and relied upon my legal advice. 
Jesse Ross wants to make a brief statement. 
COURT: Mr. Jesse Ross, is there anything 
you wis! Say with respect to sentencing hefore the 
sentence 


your Honor, I'd rather 


tt*a ait right, 
ROSS: I'd like ta 
would not knowingly or willfully violate any law of 
this country or any other country. We consider an 
injunction as law and, therefore, would certainly not 
violate this injunction knowingly or willfully. 
After eighteen years of harassment, persecution 
and prosecution by the FDA against Diapulse, we would 
PDA or answer a letter from 
our attorney, and it 


the saine with this injunction. 
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ith our attorr 


writing, every step 
imcluded notifying 
our doctors and d he injunction, supplying 
the FDA with proof of mailing and notifying the FDA on 
research, as well ¢ other phases required. 
s included tl isits by the inspectors to our 
office. 
We have dedicated our S bringing a new 
. . . . | 
sclence t America an 12 ' ( an IeLDANG relievd 
the suffering which people unnecessarily endur: 


We could have, as a corporation, moved over- 


Seas, but as Americans we would not give up the fight 


for the American people. 


In spite of what has occurred, we feel the sane | 


today. 
Thank you. 


THE COURT: On tl 


count or charge 2 of uf eti yor Jesse Ross, 


are fined $2,500. 


Now, is there y Mintz, which you 


oan (27¢] 
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except to call to your 
unnecessary, 
minor in comparison, 
' 
COURT: Not minor, but suvordinate,. 
- NINTZ: They may not have used the word 
“minor,” but -ainly ) f equal -- 
COURT: You don't ever call the accounting 
officer of the corporation minor, 
NTZ:; I don't mean his position was 
his participation -- 


THE COURT: His role. 


COURT: Certainly. 


JESSE ROSS: I have read the -- 


sour Honor, may I interrupt, 


THE COURT: The pre-sentence report? 
MR. JESSE ROSS: 


There's one particular point in that, which I 


agree 100 per cent with the Probation officer, is the 


fact that my brother did not do anything that I 
asn*t responsible for, 
THE COURT: I know, but he's a professional 
man, he's your older brother although you seem to 


often forget that. 
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Mr. Ross -~ Mr. Joseph Ross, is there any 
reason why sentence should not be imposed today? 

MR. JOSEPH ROSS: The only reason I can think 

that there was no intended disrespect upon the 

upon the injunction, and I stand on that. 

THE COURT: Is there anything you wish to say 
with respect to sentence before it is imposed, 
Mr. Ress? 

MR. JOSEPH ROSS; NO. 

THE COURT: On the jury's verdict of guilty on 

or charges 1 and 2 of the petition, you, Joseph 
Israel Ross are fined $625 on each count, making it 
all $1,259. 

Now, as you know, Ir. Mintz, the jury also 
brought in a verdict, in substance, against the 
corporation itself. 


I take it, it is amply represented here 


morning by Mr. Jesse Ross, Mr. Joseph Ross and 


yourself? 
MINTZ: Yes. 
COURT: Is there anything in particular 


which you Wish to say with respect to the corporation? 
Y 5 I 


MR. MINTZ: Well, what I am thinking is it's 
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very difficult to differentiate between the corporatiorz 


and the two individuals before your Honor. 

THE COURT: Yes, I think th 
throughout the trial and since the principal officers 
of the company were involved in the action, it is 
necessarily a corporate action. 

MR. MINTZ: I suggest that the fines that are 
already assessed should suffice without additional 
fines on the corporation, except, perhaps some 
nominal amount, 

May I ask whether $2,500 is for both counts? 

THE COURT: You see, in Mr. Ross's -- Mr. Jesse 


Ross*s case the jury's verdict was against him, as I 


recall, only on one of the two counts. 

THE CLERK: ‘Yes, 

THE COURT: You see, he was out of town at the 
time of the first of the two episodes dealt with in 


the pe*iti so he was not found guilty on that one. 


Joseph Ross, unfortunately, was there both 


Your Honor hasn't imposed any sentence on 
corporation as yet. 


THE COURT: Not at this point. 
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the jury’s verdi uilty on the counts 
he petition, Diapulse 
-oOrporation of America is fined 2n each count, 
making in all, 

Now, as you know, you have a right to appeal, 
you, Mr. Jesse Ross, Mr, Joseph Ross and both of you 
on behalf of the corporation have the right to appeal 
to the Court of Appeals. 

That appeal must be taken within ten days. 

I take it th t would be vour intention to 

Mintz as counsel? I don't want to 
Mintz, or get other employment for 
Mintz, but if SO, I would assume you would not 
need the assistance of counsel under the Criminal 
Justice Act or anything of that sort of thing, but 
in that, I have confidence and I know this appeal 
will be served on behalf of all three interests, 

The only other question is whether there should 
be a stay of execution and sentence, as here impose 1, 
pending appeal. 

MR. MINTZ: I respectfully urge that, very 
Strongly. I intend to proceed, 


THE COURT: I can't imagine the company 


moving away or even the defendants moving away, can 


you, Mr. Stewart? 

MR. STEWART: Ne vo have no strenuous 
objection to a stay of execution. 

THE COURT: , execution of sentence will 
be stayed, pending t:he appeal. 

I trust that you will file a notice of appeal 
promptly? 

MR. MINTZ: I certainly will. I've ordered the 


minutes two or three days after the verdict, 


THE COURT: Have they been delivered yet? 
MINTZ: Thev have not. Part has. 
THE COURT: Who was the Court Reporter? Do 
you know? 
MR, M ne is Stalker, I believe, 
I'm going down there to talk to them about it, 
THE CLERK: Your Honor, there's a Miss Evelyn 


Cohen who handles all the Reporters a:d he chases 


COURT: That's the one you'd better go to. 


CLERK: Did the Government have daily copy 


trial? 


STEWART: I don’t know, 


COURT: I don’t think so, 


I take it a notice of appeal will be filed 


| 
them -- 
i ", 
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today? 


MR. MINTZ: No, want GO back to my off 


and do it leisurely, if I can. Today is Friday. 


certainly will be done by Monday. 

Tul CLERK: Whatever bail is involved igs 
continued? 

MR. STEWART: Is there bail? 

MR. MINTZ: No bai. 

THE COURT: I didn't think there was any 


whatsoever. 


MR. MINTZ: I thank your Honor for the stay 


and mey I -= 


THE COURT: Yes, sir? 


ice 


It 


MR. MINTZ: Isn't there a $1,000 limit, Judge? 


Isn't there a $1,000 limit on the statute? I'm not 


certain -- 
THE On the fine? 
On the fine, 
COURT: I think not, 
STEWART: A $1,000 limit on what? 
fine. 


STEWART: To be imposed, no, 


COURT: I think that's the other one under 


interest, there was 


1 sentence 


contempt. 


Circuit, you can 


